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APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, K., Chief Justice, and
Mr, Justice Willkinson.

1802, MANASING AnD oruERs (PLAINTIFFS), APPELLANTS,
March 11,
April 23. . A

AMAD KUNHI sxp snorsEs (Drreypants), RESPONDENTS.®

Succession Certificate Act—Act VI of 1889, ss, 4, 17~Probate issued from Native
_ Court in Cuteh—Certificats of Political Agent—Suit in DBritish India.

A suit in British India by the executors of the “will of a native of Cuifch was
dismissed, on its appearing that the-plaintiffs were furnished only with probate
issued from a Native Court, of which they produced a copy certified by tho Political
Agent of Cutch, and since stamped in accordance with the Court Fees Act, 1870:

Held, that the plaintiffs were not entitled to a decree without taking oub.
probate or letters of administration in Britieh India under Aet V of 188l or a
certificate under Aet VII of 1889, but instead of dismissing the suit, the Court
should have allowed time £6v the plaintiffs to have so completed their title to sue.

SECOND APPEAL against the decree of L. Moore, District Judge
of South Malabar, in appeal suits Nos. 109 to 118, Gonfirming
the decrees of A. N. Anantha Rama Ayyar, Additional District

~Munsif of Calicut, in original suits Nos. 54 and 77 of 1889 and
Nos. 300, 349 and 350 of 1890,

Suits brought by the plaintiffs elalmmg to represent the estate
of one Singjo Rayasi Sait, deceased, to recover debts due by the
defendants to that estate. '

The testator was a native of Cutch, but the Dletrlct Munsif
found that he carried on business and left property within the
jurisdiction of the District Court of South Malabax.

The plaintiffs were the exetutors appointed under his will and
had obtained probate of the will in the Native Court of Bhuj,
and they now produced and filed as exhibit B a true copy of the
probate signed and sealed by the Political Agent at Cutch. The
plaintiffs had presented this document to the Distriet Cowrt of
Bouth Malabar and paid stamp fees to the amount of Rs. 1,032
upon it. Both the Lower Courts held that oxhibit E did n.

.* Second Appeals Nos. 1219 fo 1223 of 1891,
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ostablish the defendants’ right to maintain the suits, which they
agcordingly dismissed.

The plaintiffs preferred these second appeals.

The Addvecate-General (Hon. Mr. Spring Brtmson) and ‘Rama
Rau for appellants.

Bhashyam Ayyangar, San"kam-lz, Nayar and Govinda Menon for
respondents.

J UDGM};‘,NI‘ ——The plaintiffs (appellants 1 to 5) are the executors
of the will of one Singjo, Rayasi, a native of Cutch, and they sue
through their agent Purushottaman Amarasi Sett to recover a
debt due to the estate of the deceased.

By section 4 of Act VII of 1889 it iy enacted that no Court
shall pass a decree against a debtor of a deceased person for
payment of his debt to a person claiming to be entitled to the
effects of the deceased person, except on the production, by the
person so tlaiming of (i) a probate or letters of administration

evidencing the grant to him of administration to the estate of
the deceased or (i) a certificate granted under this Act and having
the debt specified therein.

The Lgwer Courts have found that the plammﬁfs are not enti-
tled to sue, inasmuch 4s they have produced neither probate nor
letters of administration, ner a certificate granted under Act VIE:
of 1889,

It is contended by the learned Advocate-General that the exe-
cutors baving obtained probate of the will and letters of admini-
stration granted by the Judge of Varisht Court of Bhuj, and being
unable to claim probate in India, are entitled, on proof of the
will and of their status as executors of such will, to recover
debts due to the estate of the deceased.

The Court of the District Judge of South Malabar having
been, by the notification published at page 253 of the Fort St. _
@éorge Guzette, dated 30th April 1889, authorized to receive appli-
cations :Eo;- probate or letters of administration under Act V of
1881, it was open to the plaintiffs (appellants) to obtain under
section & of the Act letters of administration with & copy of the
will annexed.

“In regard to the title of executors and administrators,”
says Story (Conflict of La,ws, 8th Bdn., § 512) « derived from a
“grant of administration i the country of the dommll of the
“ Jeceased, if-is to be considered that thaf tltle mmnot, de wre,
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“gxtend, as a matter of right, heyond the territory of the govern.
“ ment which grants it. It has hence become a general doctrine
“of the common law that no suit can be brought or maintainéd
“hyan executor or administrator in his official capacity in the
“ Courts of any other country -except that from which he derives
“his authority to .act, in virtue of the probate and letters testa-
“mentary or the letters of administration there granted to him.
“Tf he desires to maintain a suit in any foreign country, he
“must obtain new letters of administration and give néw security
““aecording to the rules of law prescribed in that country before

¢ the suit is brought.”

The probate or letters of administration referred to in section
4, clause (i) of Act VII of 1889, must be probate or letters of
administration granted under Act V of 1881, and as the plaintiffs
have not obtained such, they were not entitled to a decres. Then
it is argued that the provisions of Act VII of 1889 have been
substantially complied with, as a certificate in the form, as nearly
a8 circumstances admit, of the second sohedule has been granted
to the plaintiffs 1 to 5 by the Political "Agent of Cutch, and such-
certificate has been stamped in sccordance with the wrovisions of
the Court Fees Act of 1870, )

We think the Lower Courts were right in holding that the

“capy of probate produced by plaintiffs and marked exhibit B is

not a certificate granted by a Dritish representative in a foreign
state within the meaning of section 17 of Aet VII of 1889. There
is nothing to show that the Political Agent when be affixed his
signature to the true copy of the probate intended to grant such
a certificate as is required by Aet VII of 1889. If he had no
such intention, but merely affixed his signature with reference to
the provisions of section 86 of the Hvidence Act, the payment
of the Court fees required by the Court Fees Act, 1870, although
it proves the bona fides of the plaintiffs, will not validate the
grant of letters of administration as a certificate,

- ‘We think, therefore, that the Lower Courts were right in hold-.
ing that pleintiffs were not entitled to a decree, but were wrong
in dismissing their suit. They should have allowed time for the
pleintiffs to_take out probate or letters of administration or'to
produce such a certificate as is required by the Act. -

We set aside the decrees of the Courts below and remand the
suit to the Court of First Instance, which will grant the plaintiffs
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a rensonable time . within which to comrply with the provisions of Mivasme

Act VIT of 1889, failing which the suit must be dismissed. Anan Koasr,
All questions of costs must stand over until a final decision is
given.
APPELLATE CIVIL.
Before Sirdy tizm J H Oollms Kt., Chief Justice, dnd
=" Justice thlmzson
KRISHNAN (PLAINTIFF), APPELLANT, 1892.
Mareh 12.
v. April 2.

CHADAYAN KUTTI HAJI ixp ormers (DEFENDANTS),
RESPONDENTS.#

Transfer of Property det—Aet TV of 1882, s. 85—Nonyoinder of puisne mortgagee in ¢
mortgage swit—Ci#il Procedure Code—.dot XIT of 1882, ss. 278~283— Mortgage
degrec—Claim in axee:utian to mortgage premises.

A mortgageesued on his inortgage and obtained a decree against the mortgagor
for the prineipal, together with the interest acerued due thereon, and for the suls
of the mortgagy premises in default of poyment. A second mortgagee, who was
not & party to the suif, intefvened in execution, alleging that the land was not
liuble to begpttached and sold bymmson of his mortgage, and the Court wade an ovder
1ecowmsmg the priority of ihe deeree-holder’s lien and gwmg to the second
mortg.zgee the opportunity of discharging it. No snit was brought to gquestion
this ovder. The first mortgage was not patd off and the mortgage premises were
brought to sale. The purchaser, who was the first mortgagee, now sued for posses-
sion of the land and his elaim was resisted by the segond mortgagee :

Held, (1) that the mon-joinder of the present defendant in the suit on'the
mortgage constituted no bar to the present suit ; (2) that the second mortgagee
was estopped from n€w re-assorting his elaim.

SECOND APPEAL against the decres of C. Gopalan Nayar, Sub-
ordinate Judge of North Malabar, in appeal suit No. 472 of
1887, reversing the decree of J.%A, deRozario, District Munsid of
Pynad, in original suit No. 178 of 1886.

Suit instituted in April 1886 to recover certain land with mesne
profits. ‘

In original suit No. 124 of 1875 one Koyott* obtained a decree
for the redemption of*a kanom on the land now ins question. To
enable him to effect the redemption, he borrowed Bs. 3,000 from

#* Seoond Appeal No. 234 of 1891,



