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APPHLLATE CIVIL.

Before Mr. Justice Besh anl Hr. Justivs Subrwnania dyyar,

1805, RAMANADHAN CHETTI (DrrexDANT), APPRELLANT,
February 27. :
March 14, .

ALWONDA PILLATI (Prsrvrire's REPRESENTATIVE),
ResronpENTS.*

Martgaye of joint property ~Subsequent mortgnge of unaseertuined shares—Purlition—
Righte of purchnsers in exeention of dezroes on the two morty wes. -
g 2 ) 74

Joint property belonging {o an undivided Hindu fimily constituted of five
branches was mortgaged to A in 1876, and the share of one branch was mortgaged
to B in 1880. A partition took place in 1831 when the mortgagors of B_had

their ghare allotted to them.
In 1888 A sued on his mortguge not joining B as o dofendunt and obtained a

denree, in exocution of which he brought to sale the property comprised in his
mortgage and purchased it in September 1889. In 1839 B sued on his morigage
not joining A as a defendant and obtained a decree, in execution of which he
brought his mortgagors’ share to sale and purchased it and obtained possession
in August 1889, A, intaking possession of the property purchased by him, was
obstructed by B, bub an order war made in his favour. B now sued for the can-
cellation of thia order and for av injunction restraining A from talking possession

of the property from him.
The Lower Courts decread that the pluintiff might redeem the land on payment

of one-fifth of the amount of the defendant’'s deerec. The defendant appealed
agsingt this deeree, the plaintiff taking no objections to it :

Held, on socond npi)ea.], that the decree was wrang and that a decree as asked
for by the plaintiff should be substituted for it.

SEconp sprEaL against the decree of C. Venkobachariar, Subordi-
nate Judge of Tanjore, in appeal suit No. 142 of 1893, confirming
the decree of A. Kuppusami Ayyangar, Distriet Munsif of Nega-
patam, in original suit No. 128 of 1890,

The facts of the casa are stated above sufficiently for the pur-
poso of this report. The defendant preferred this second appeal.

Pattabhirama Ayyar for appellant.

Sankaran Nayar for respondent.

JupaMeNT.—It is found by both the Courts that the mortgage
to plaintiff under exhibit A was bond jide and for oonsideration,
and this is a finding of fact not open to question’ in second appeal.
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# Second Appeal No. 1499 of 1894,
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The other facts of the case are :~—Plaintiff obtained a decree on Ramanapmax

oxhibit A against his mortgagor in original suit No. 18 of 1889, = C¥¥™™
and in execution of that decree purchased the property on 29th AIEI‘E*\:A
June 1889 and was placed in possession on the 28th Awgust 1889,
See exhibits F, G and H. The property mortgaged to plaintiff
was only his mortgagor’s share which was unascertained till parti-
tion took place in June 1881 (exhibit B), tho date of A being 9th
January 1880. Defendant is the assignec of a prior mortgage
(exhibit I, dated 28th October 1876), which comprised the whole of
the family property including the portion subsequently mortgaged
to plaintiff under exhibit A (by one of the branches of the un-
divided family). Defendant as such assignee sued in original suit
No. 30 of 1888, and in execution of the decree obtained by him
purchaged the property of his mortgagor on 27th September
1889. Neither was plaintiff made a party to defendant’s suif
No. 80 of 1888, nor was defendant made a party to plaintiff’s sait
No. 18 of 1889.

On plaintiff’s advertising the property for sale in execution
of his decvee, the defendant presented a petition objecting that the
deeree had been obtained collusively and that the sale notification
made no mention of the prior mortgage. This petition was
rejected on the 21st June 1889, see exhibit E.

After defondant purchased the property in execution of his
decree, he filed a second petition complaining of plaintift’s obstruc-
tion to his taking possession of the plaint property, on which was
passed the order J allowing his claim to possession of it.

It was in consequence of this order J (dated 21st March 1890)
that the present suit was instituted by plaintiff (on the 23rd idem)
for setting aside the order J and for an injunction restraining
defendant from taking possession,

Both the Courts below have treated the suit as one for redemp-
tion and. have given a decree allowing plaintiff to redeem on
payment of one-fifth of the defendant’s decree debt and costs and
interest.

Hence the present appeal by the defendant, in which objec-
tion is taken in the first place to the decree for redemption as
being “a velief which was pot prayed for;” and, secondly, to
plaintiff being allowed to redeers a portion enly of the mort-

gaged property.
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The first of these objections must be held to be valid. ot Ven~

‘Latanarasammah v. Bomich(1); such being the case, it is unneces-

sqry to consider the other objection.

The question then is, what should be our decree? It is
contended on behalf of the appellant that, as plaintiff has not
appealed, or filed objections, as respondent, under section 561 of the
Code of Civil Procedure, the only eourse open to us is to dismiss
the suit. But, in the circumstaneces, this does not appear to be the
proper course to adopt. It is mecessary for us to comsider and
decide what is the decree, if any, to which plaintiff is entitled with
reference to the relief asked for in the plaint.

Prom the facts stated above, it will be seen that plaintiff pux-
chased and got into possession of the plaint land prior to the sale
to defendant. Consequently, at the date of this latter sale, there
remaived in the mortgagors no right or interest in the plaint land
that could be sold. Therefore, defendant, as purchaser of the right
and interest of the mortgagors, acquired no fresh right in this
land over and above that already possessed by him as mortgagee.
Cf. Venkatanarasommah v. Ramiali(1), Nanack Chond v. Teluckdye
Koer(2), Dirgopal Lal v. Bolukee(3). As'such mortgagee, defend-
ant may be entitled to a decree against the plaint land for the
balance remaining unpaid under his prior mortgage, after deduct-
ing the amount realized by sale of the portions purchased by him.
But that is not a question for decision in the present suit.

For the purposes of this suit, the fact that, by reason of plain-
tiff’s purchase of the plaint land, the mortgagors’ interest therein
had ceased to exist prior to the defendant’s purchase is sufficient
for holding that plaintiff is entitled to the declaration and injunc-
tion asked for in his plaint.

In lieu therefore of the decres appealed against plaintiff will
be given a decree sotting aside the Subordinate Judge’s order J
of 21st March 1890, and declaring plaintiff entitled to retain pos-
session of the plaint land and enjoining defondant from disturbing
such possession.
~ The decree now passed by us will not, however, affect the right
of plaintiff to sue for redemption or of defendant to enforce his

~ vights as prior mortgages.

Plaintiff is entitled to his costs throughout.

“
(1) TL.R., 2 Mad., 108. (2) LL.R., 5 Calo., 265,
(3) LL.R,, .6 Calc., 269.



