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APPELLATE GEIMINAL.

Before Sir Arthur J. H. Collinŝ  Kt., Chief Jmiiqê  and 
Mr. Justice Parker.

QUEEN-EMPBESS (P etitioitee), 1896.
Febmary 27.

SUBBAEAYA PILLAI (E espondent) / ' ’

Criminal Frosedure Codr—Act X  o f ISS'Z, ss. 195, 407, ilQ—yijipUoationJ’or sanction to 
prosecute—Ojfenoe aomniiited before Sccooid-olass MagktraU;— Court to v:hioh appeah 
ordinarily lie—Application hj letter fur sanction to prosecute— District Magistrate's 
order sanctioning proseaition and prescribing the Court in which the prosecution 
should taJco place.

Tlie District Eorest officer applied by letter to the District Magistrate to take 
such action as lie deemed fit against one Subbaraya Pillai, who, for reasons stated 
by the District Forest officer, was suspected of having abetted the olfence of giving 
false evidence in the course of proceedings instituted on behalf of the Forest 
Department in the Court of a Second-class Magistrate. The District Magistrate 
had previously directed that all appeals from the Second-class Magistrate should 
be heard by the Deputy Magistrate, but he passed an order himself -whereby he 
(1) sanctioned the prosecation of Subbaraya Pillai, and (2) directed that it should 
take place in the Court of the Head Assistant Magistrate:

Jleld, (1) that the District Magistrate had no jurisdiction to sanction the prose
cution for the reason that he was not the ordinary appellate authority j

(2) that the second part of his order -was irregular for the reasons that it 
■vvas not authorized by Criminal Procedure Code, section 195, and he had no jtuia- 
diction to act under section 476, since the alleged offence was not brought to his 
notice in the course of a judicial proceeding.

P e t itio n  under Criminal Procedure Code, sections 435 and 439j 
praying tlie High. Court to revise the order of W. P. Grahame, 
Sessions Judge of South Arcot, on Criminal Miscellaneous Petition 
No, 9 of 1894.

The petitioner in tli-e Sessions Court sought tlie cancellation 
of an order of the District Magistrate granting sanction for his 
prosecution on a charge of abetment of the offence of giving false 
evidence in a case instituted on behalf of the Forest Department in 
the Court of the Second-class Magistrate of Kaliakurichi. That 
case having terminated, reasons for supposing tlie petitioner to have 
committed the above offence were oomniumcated to the District
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q u e e k -  Forest officer, who tliereujDorL forwarded to tlie District Magistrate
Empbbss  ̂ report from the ’̂orest Eauger etating these reasons, together 

SuuBAEA-YA g, letter in which he asked the District Magistrate, to take such 
' action as he deemed fit against Subbaraya Pillai, the petitioner. 

The District Magistrate called for reports from the Second-elass 
Magistrate and from the Divisional Magistrate, and then issued a 
notice to the petitioner to show cause why his prosecution should 
not be sanctioned. The District Magistrate then made an order 
by which he sanctioned the prosecution and directed that it should 
take place in the Court of the Head Assistant Magistrate.

The Sessions Judge cancelled this order on the ground that it 
was ultra vires. He said;—“ It must, I think, on the authority 
“ of Queen-Empress v. ]Tuppu{l')  ̂ be held that in this matter the 
“ action of the District Magistrate cannot be upheld. I t ’is clear 
“ that the District Magistrate did not act under the provisions of 
“ section 476, Criminal Procedure Code, for the matter was not 

brought before him in any judicial proceeding. Therefore it 
was not an order under that section. There remains only section 

“ 195. According to that section and having regard especially 
to the language of the penultimate paragraph, the only authori- 

“ ties which can give sanction are the Court before which the 
“ offence has been committed and the Court  ̂to which appeals 
“ ‘ from the former Cotirfc ordinarily lie.’ Appeals from the 

Kallakarichi Second-elass Magistrate ordinarily lie to the 
“ Tirukoilur Divisional Magistrate. The Public Prosecutor has 
“ argued that the Kallakurichi Second-class Magistrate’s Court is 
“ subordinate to the Court of the District Magistrate and that 
“ the District Magistrate has in this matter juriediction under the 
“ provisions of section 191, Criminal Procedure Code. But the 
“ penultimate paragraph of section 195, Criminal Procedure Code, 
“ already quoted, shows that, although the Kallakurichi Second- 

class Magistrate may fee, and doubtless is, subordinate to the 
“ District Magistrate, the Second-class Magistrate'’s Court is sub- 
“ ordinate to the Court of the Tirukoilur Divisional Magistrate. 
“ As to section 191, Criminal Procedure Code, the law expressly 
“ lays down that no such ofience as the one now in question shall 
“ be tried except under a sanction to be given after certain specified 

steps shall have been taken either under section 476 or tinder
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“ section 195, Criminal Procedure Code, and this provision of law qithen.
“ ousts in this case the authority conferred Tby section 191. The Emi-eess
“ District Magistrate was induhitahly not acting under th.0 pro-i. Si-sBAEAYA
‘‘ yisions of section 476. And as regards section 195, wen if the 

District Magistrate could Ibe held to have power to give sanction,,
“ a view wliich seems to he excluded by the express words of sectioii 
“ 195, there was no application made for sanction to prosecute. 1 
“ am unahle to hold that a letter from an officer who w;as not 

coDcerned in the case, in which that officer requests the District 
“ Magistrate to take against a certain person such steps as the 
“ District Magistrate may deem fit, is an application for sanction 
“ to prosecute that person for a specific oifence.

“ My opinion is that an application for sanction to prosecution 
ought to have been made to tlie Second-class Magistrate who tried 

“ the case, or to the oificer to whom appeals from the Second-class 
Magistrate ordinarily lie, and that, on the authority of the deci- 

“ sion already quoted, the District Magistrate had no power to 
“ grant sanction even if a regular application had been made to 

him. In this case no regular application has been made to any 
“ one for sanction to prosecute the petitioner for abetment of the 
“ ofienee of giving false eddence, and the order passed by the 
“ District Magistrate is ultra vires”

The present petition was preferred on behalf of the Crown on 
the gromids that the letter of the District I'orest officer, dated the 
26th of June 1893, was equivalent to an application for sanction 
to prosecute and that the District Magistrate was competent to 
give the sanction.

The Puhhc Prosecutor (Mr. E. JB. Powell) for the Crown.
Eespondent was not represented.
J u d gm ent . — Section 195, Criminal Procedure Code, does not 

maie any particular form of application for sanction necessary, nor 
does it enact that application shall be made by any particular 
person. The section merely provides that no Court shall take 
cognizance of certain offences without a sanction.

In the present case the sanction might have been given by the 
Second-class Magistrate or by some other Court to which his Court 
is subordinate, and for the purpose of section 195 that other Court 
is defined to be the Court to wHeh appeals from^the Second-class 
Magistrate ordinarily lie.
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Queen- Under section 407, Criminal Procedure Code, an appeal lies to
Empsess District Magistrate, but, if the District Magistrate has directed

ttafc all appeals from Second and Third-class Magistrates in the 
Kallakuiichi taluk shall be heard by the Deputy Magistrate— 
fi.Tid we understand this to be the case—it follows that all appeals 
from their decisions shall be presented to the Deputy Magistrate, 
and the Deputy Magistrate's Court is the Court to which the 
appeals ordinarily lie. Had the sanction been granted by the 
Second-class Magistrate the appeal would, in the ordinary course of 
things, haye been presented to the Deputy Magistrate as the Magis
trate haying jurisdiction to entertain the appeal. For this reason 
we consider that the yiew of the Sessions Judge was correct.

We may point out that the order of the District Magistrate 
was irregular on another ground. His order directs that the 
accused ho prosecuted before the Head Assistant Magistrate, No 
such order could be passed under section 195 which must be con
fined to a grant of sanction, as the District Magistrate had no 
jurisdiction to act under section 476, since the alleged offence was 
not brought to his notice in the course of a judicial proceeding. 
We must therefore decline to interfere and dismiss this petition.

Ordered accordingly.
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APPELLATE CRIMINAL.

Before Sir Arthur J. S . GoUins, K t, Ohief Justicê  and 
Mr, Justice Parker,

1895. QUEEN-BMPRE8S
August 9,

V.

BAPPEL. -̂
Penal Code—Act 2 iF o /1860 , sh. •̂ 0, 64— Toivns Nuisames Ast {Madras)—Aei I I I  of 

1889, S.S. 3, l l —ImfTisomneni in defmlt o f payment of a Jim.

Where a conTiotion has taken place undei’ Towns Wuiganoes Act (Madras), 1889, 
section 3, a Magistrate has jxirisdiotion to inipose a fine and also to pronounce a 
eentence of imprisonment in default of payment of the fine.

Case referred for the orders of the High Court under Criminal 
Procedure Code, section 4^8, by ̂ H. Moberly, Acting District

_____________ J--;------------- ______ _______________ _ __
* Criminal Bevision Oases Fos, 175 and 176 of 1895.


