
Daivachitata Jijdgmewt.—"We are of opinion that the Judge’s decision is
correct. The point now laised as to -whether a single fee of Us.

PoNNATHAL. sufficient -was not argued and considered in Narayana v.
Mutimjanil)’

We agree with the Lower Courts that each separate alienation 
is a different subject within the meaning of section 17 of the 
Court Pees Act. Though all such alienations may be included in 
one suit, according to the course of decisions in this Presidency, 
it does not follow that each alienation is not a separate subject 
requiring a separate Court fee. Each alienation creates a dis
tinct right vesting in the alienee, and, therefore, when the rever
sioner seeks for a declaration that a number of distinct alienations 
are invalid, he must be held to be suing for that number of 
declarations. The test indicated in Moii Swijh v. Kannsilla(2) 
appears to us to contain the oorrect principle on which should be 
determined the quĉ stion as to the number of declarations which 
are sought to be obtained in any particular suit.

We dismiss this appeal with costs.
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Marcih îs’ 20 * NAEAYANASAMI CtEAMANI (D e fe n d a n t ), ApPELLAJfr,

PEBIATHAMBI GfRAMANI ( P l a i k t i p f ) , Eesposident.*̂
^YVl—DiUsc of one Imii out of an esiate—Selectmi by the dm m .

T h e  o 'w iier  la n d , i n e a s u m g  o n e  k a n i  a n d  t l i i e e - q u a r t e i s ,  d i e d ,  l e a v i n g  a  w i l l  

b y i v i u e l i  h e  ie T i s e d  o n e  l i a m  tlL o rc o f t o  t l i e  p la in  t if f ,  w h o  n o w  s u e d  t o  r e c o v e l ' 

o n e  Ica n i s e le c te d  b y  li iit i o u t  oi t h e  la n d  i n  q a o B t io n  :

Edd, t h a t  j i l a in t i f i  h a d  t h o  r i g h t  t o  in a l ie  h i s  s e l e c t i o n  a n d  w a s  e n t i t l e d  t o  a 
d e c r e e .

Second appeal against the decree of "W, F. Grahame, District 
Judge of South Arcot, in appeal suit No. 297 of 1893, affirming 
the decree of K. Eangamannar Ayyangar, District Mtmsif of Yillu- 
puram, in original suit Ho. 76 of 1893.

(1) 7 Mad., 134. ' - (2) LL.E,, 16 All;, 308.
Second Appeal Ho. 1520 of 1894.



Suit for possessioE of land desoribed ia the plaint and claimed N a u a t a n a - 

under the devise quoted in the judgment of the High Ooorfc. G e a m I n i

The District Miinsif passed a decree for the plaintiff which pjEaiATitAw m  

was affirmed on appeal by the District Jiidge. (j e a i u n j .

The defendant preferred this second appeal.
Kmhnasimmi Ayyar for appellant.
Madhava Ran for respondent.
Judgment.—The plaintiff (respondent) is a devisee. The olans© 

of the will under which he claims runs thus:— " one kani punja 
“ land in Amhili Mottu Paha punja should be given to Peria- 
‘Hhambi (plaintiff), my elder sister’s son.'’  ̂ The said plot Amhili 
Mottu Palla punja measures one and a three-quarters kanis. The 
plaintiff sued for the possession of a particular portion measuring 
one kani out of the plot in question. The District Munsif decreed 
the claim. On appeal the District Judge, after rejecting the 
contention raised by the defoudantj that the devise was void for 
uncertaintyj confirmed the decree. He, however, observed in his 
judgment that the plaintiff cannot he allowed to choose .which 
particular part of the field he shall have, that the field must be 
divided into two portions, one containing one kani and the other 
containing the remainder of the field with reference to quality of 
soil and the plaintiff shall have the portion containing one kani.

It is argued before us that the Lower Oourts should have dis
missed the suit, as the plaintiff had no right to select and ask for 
a specific portion of the land as he does in the plaint.

We think that the District Judge was in error in saying that 
the plaintiff was not entitled to ask for the particular portion of 
the land mentioned in the plaint. In a case like the present the 
devisee has clearly the right to choose. It has been long settled 
that “ if a man devises two acres out of four acres that lie together, 

this is a good devise and the devisee shall select ”  (Jarman oa 
Wills, 5th Edition, page 331). In Hobson v. BkokburnQ.) Leach,
M.R., held that where a general grant was made of ten acres 
adjoining or surrounding a house, part of a larger quantity, the 
choice of such ten acres adjoining or surrounding was in the 
grantee and that a devise to the like effect was to be considered 
as a grant* In Jacques v. Chamhers{2) Knight Bruce, Y.O., laid 
down that whsre a testator lea'ves a number of articles of the same
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(1) 1 My. & K., 571. ',2) 2 Coll., 435, 441.



Naeayana- kind to a legatee and dies possessed of a greater number, the 
GRt.ylNi executor has the right of selection. The same

V. yie-w was taken in T(/pki/ v. Eag!eton[l) where the testator who
aBAMANi, possessed tliree leasehold houses ia King Street, bequeathed two 

houses in that street without mentioning which two houses the 
legatee should take. Jessel, M.E., held that the legatee was 
entitled to elect which two he will take.

There is thus clear authority for holding that the decree of the 
courts below is correct, The appeal fails and is dismissed with 
costs.
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1895, KRISHNA PILLAI a it d  o t h e r s  ( D e f e n d a n t s  Nos, I, 3 a n d  6),
APPILL.1NIS,

V.

RA-NGrASAMI PILLA.I a n d  o t h e r s  ( P l a i n t i p e  a n d  D e f e n d a n t s  
Nos. 2, 4, 5 AND 7 t o  13), R e s p o n d e n t s ^ '

Udrtgade—Redmi^tion-^Mortgage sued on not proved—Admission by defendants of
mortgage right.

The plaintiff sued to redeem a kanom of 1859. Tlie kanom was not proved, Ijut 
it appeared tliat tlie defendants in possession had in variouB documents admitted tliat 
they were kanomdars under the pkintiff’e predecessor in title. The Subordinate 
.fudge held that the kanom to M’hich the admissions related could not have been 
©xeouted before 1823 whioh -was less than sixty years from the date of some of th® 
admiflsions and he passed a decree for redemption:

Seld, that the plaintiff having failed to establish the kanom on which the suit 
was based should not have been allowed to fall back upon some other as to which 
the defendants had made the admissions in question.

Second appeal against the decree of A. Venkataramana Pai, 
Subordinate Judge of South Malabar, in appeal suit No. 657 of
1893, reversing the decree of V. Kelu Bradi, District Munsif of 
Palghat, in original suit No. 452 of 1892,

Suit to redeem a kanom for Es. 25 dated 1859, The Dis
trict Munsif found that the land was held on kanom and that the 
plaintiff was the assignee of the jemn title i but he was of opinion

(1) L.R., 12 Oh. 583. * Second Appeal Ho. U80 of 1894.


