
The object of attaclimeiLt is to take tlie property out of tlie Munuppa 
disposition of tlie j'adgment-cle'btor. Tliougli tlie omission to attacli 
under section 274 of tlie Code of Gi\il Procedure was an irregular- f5uB«AMAxiA 
ity, we are not able to hold that the irregularity was material 
or that plaintiff has been prejudiced thereby.

It is next contended that the document contains no provision 
for interest post diem, and that consequently the claim is one for 
damages and barred under article 116 of the Limitation Act.
But on the true construction of the document the last clause 
appears to provide for interest to date of payment and to make 
the same a charge on the property; and as interest is not asked 
for at the enhanced rate there is no question of reasonable compen­
sation under section 74 of the Contract Act, nor is the suit barred 
under the Limitation Act.

This appeal fails and is dismissed with costs.
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Before Mr. Jmtice Shephard and Mr. Justk'c JBcst>

A M IB  B A K S H A  S A H IB  (P etitiok-ee), AprELLAKT,

VENKATAOHALA MUDALT (Couwteh-Petittoner), Respondent.

Civil Trocedure Code— A c t X IV  o f  1882, w. 293, 30(j, 588—Ha-mUion sale— Dpjaxdt 

ly  purclimer in paying deposit— Bemccly against purchaser.

The purolmaer at an execution sale failed to maie the deposit of 25 per oent. 
tinder Civil Proceduie Code, section 306, alleging that the propertj' -was discovered 
hy him subsequently to the sale to he subject to an inoumbranoe. The property 
was put up for Bale again and knocked down for a smaller sum, The decree-holder 
sought in execution to recover the amount of the difierenoe from the first pur­
chaser. The Court of first instance made an order dismissing the application; 

Held, that an appeal lay against the order in CLuestion.

Appeal against the order of E. J. Sewell, District Judge of North 
Arcot, in miscellaneous appeal No. 18 of 1893, dismissing the 
appeal against the order of T. Venkataramayya, District Munsif 
of Vellore, in execution petition^No. 527 of 3893.

1895. 
July 26. 
August 6.

Appeal against Appellate Order No. 40 of 1894:.



Amik Baksha a  house was brougkt to sale in execution of a decree in original 
suit JTo. 17 of 1893 on tlie file of the District Mm\sif of Vellore.

V e n k a t a -  house was knocked down to Venkatachala Mudali for Es. 280,
C H A L A  _ _ ’

M u d a l i . but he did not deposit 25 per cent, of the purchase money as 
required by Civil Procedure Code, section 306. The house was 
accordingly put up again for sale on the nest day, and it was 
purchased for Rs. 205 by the decree-liolder, who had permission 
to bid. Yenkatachala Mudali explained that he would not pay 
the deposit for tiie reason that, since the sale, he had heard of an 
incumbrance to which the property was subj ect. The present appli­
cation was made by the decree-holder, who sought to recover Bs. 75 
from "Venliatachala Mudali.

The District Munsif dismissed the application on- the ground 
that the applicant had falsely stated in his petition for execution 
that the hoiise was free from incumbrances and that he was now 
seeking to take advantage of his own wrong. The District Judge 
held that no appeal lay against the order of the District Munsif.

The decree-holder now appealed to the High Court,
Masilaviaiii PiUai for appellant.
EtMraja Mudaliar and Sivagnana Mudaliar for respondent.
Shephakp, -T.—The question raised in this appeal is whether 

an appeal lies against an order refusing relief to a decree-iolder 
as against the bidder at an auction sale who is alleged to have 
made default.

The 293rd section of the Code provides that the deficiency of 
price, resulting on a re-sale occasioned by the purchaser’ s default, 
shall be certified to the Court by the officer conducting the sale, 
“ and shall, at the instance of either the judgment-creditor or the 
“ judgment-debtor, be recoverable from the defaulter under the 
“ rules contained in the chapter for the execution of a decree for 
' ‘ money.”

Ho such certificate as the section contemplates appears to 
have been made. The decree-bolder, alleging the bidder’s default, 
simply asked for a warrant against the alleged defaulter. This 
application was dismissed. by the District Munsif on the merits. 
On appeal being made the District Judge held that he had no 
jurisdiction to entertain it. The 393rd section is not one of the 
sectiona mentioned in the 588th section. The only ground, there­
fore, on which ̂ .t can be held that an appeal lies is that orders 
made in respect of an alleged default by the purchaser are in the
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nature of decrees, and that the parties affected must be deem ed to Amir B a k s h a .  

be parties to the suit w ithin the meaning of the 244th section.
This was the view taken by the Full Bench of the Allahabad Court V'enkata-'' CHILA
in a case decided with reference to the Code of 1859 and. Act Modali. 
X X III of 1861 [Ram Dial v. Ram Bas{ 1.)). It must be presumed 
that the case was present to the mind of the Legislatare when the 
Codes of 1877 and 1882 were under consideration, and that if the 
decision was thought to be wrong, an alteration would hare been 
made in the section so as to mate the matter clear in the future.
This has not been done. The 293rd section of the Code merely 
reproduces the 254th section of the Code of 1859 with immaterial 
variations of language. In the same Court it has also been held 
with reference to the 411th section of the Code that the Govern­
ment, seeking to recover the amount of Court fees payable under a 
decree obtained by a pauper plaintiff, is placed in the position of a 
party to the suit, and that, accordinglTj an appeal lies against an 
order made under that section. The language of the seotioiL is 
similar to that used in the 293rd section [Janli v. The Collector 
of AihihahaJ(2)). In Calcutta the precise point which now arises 
was in 1889 decided in favour of the appellant {Bai/nath Sahai 
V.' Molleep JVarain 8ingh{^)). In Madras the point does not seem 
to have been decided in any reported case. The case of VaVahhan 
v. Pangunni{ii) only goes to show that where the contest is 
between the judgment-debtor and the decree-holder who is alleged 
to have made default, the question between them must be treated 
as a question arising between the parties to the suit within the 
meaning of the 244th section.

As against the view above stated in favour of an appellant there 
is the recent ease of Deoki Nandcui Uai v. Tapesri Lal(5). In the 
judgment in this case stress is laid on the fact that, whereas the 
294th section is mentionedj the 293rd section is not mentioned in 
section 588, and considerable weight is attached to the decision of 
the same Court in Rahim Bullish v. Dhuri{Q). I  am unable to 
admit the force of the argument suggested by the reference to the 
294th section. That section contains no such la.nguage as is con­
tained in the 293rd section, and because the Legislature thought 
fit to give an appeal, and that a final appeal, against orders

(1) I.L.R,, 1 AJL, 181, 188. * (2) I.L.R., 9 ^ 1 ., 64.
(3) 16 Calo., 535. ’  * (i) I.L.E., 12 Mad., 454.
(5) I.L.E., U All., 201, 208. (6) I.L.R., 12 All., 397.
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Astir Baksha passed under the 294tli section, it does not follow that they 
intended orders made under the 293rd Bection to be final,

VsNKATA- As to the case of Rahim Bakhsh v. Dhuri(l) it is to he
C H A L A

Mtdaw. observed that it turns on another seotion, the 315th, the language 
of which is in a marked way distinguishable from that used in the 
293id. In the latter section the imperative mood is used through­
out, whereas in the 315th the language is permissive. The liability 
for the repayment or the purchase money may be enforced under 
the pxoyisioiis of that section, or the aggrieved purchaser may 
recover it by suit {Sham Karan v. Pian(2)). It appears to me 
that no such option would be open to the judgment-creditor or 
judgment-debtor seeking to recover from a defaulting purchaser 
the loss occasioned by a re-sale. The section says distinctly that 
the mon-ey shall be recoverable under the rules contained in chapter 
XIX. In this respect the language of the 293rd section agrees 
with that of the 411th. If the decision already cited with regard 
to the latter section is correct, I fail to see why similarly, under 
the 293rd section, the purchaser should not be treated as a party 
to the suit. The effect of the whole section, aa I read it_, is to 
make the certificate of the officer conducting the sale equivalent 
to a decree and to put the aggrieved person and the defaulter in 
the position of deoree-holder and judgment-debtor. Unless this 
construction is put upon the section, the anomaly results that in' the 
case of the judgment-debtor complaining of default made by the 
decree-holder who has had leave to bid there is an appeal and a 
second appeal, while in the case of the creditor complaining of 
default made by a third person there is no appeal, and no other 
remedy open to the judgment-creditor.

The present case appears to me to fall within the principle of 
the decision of the Priyy Council in Prosunno Coomar Sanyal v. 
Kasi Das 8anyal{d>). There it was held that the 244th section was 
applicable notwithstanding that the purchaser against whom the 
sale was sought to be set aside had been no party to the former 
suit. It was observed that “ Their Lordships are glad to find that 
“ the Courts in India have not placed any narrow construction on 
“ the language of section 244, and that when a question has arisen 
“ as to the execution, discharge or satisfaction of a decree between 
“ the parties to the suit in which the decree was passed, the fact
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'■•tliafc the purchaser who is no party to the suit is interested in Amir Bakshx 
“ the result has never been held a bar to the application of the
“ section.”  Here I conceive there can be no doubt that the Ybnkata-

’ . . O H A LA
question is one relating to the execution, discharge or satisfaction Mudali.
of a decree.

Holding, therefore, that an appeal does lie against an order 
passed under section 293, I would reverse the order of the Lower 
Appellate Court and remand the application for disposal on the 
merits. Costs to be provided for in the revised order.

B est, J .— I  concur.
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Before Mr. Justice Subramania Ayyar.

I n  x h b  M a t t e r  o f  t h e  M a d r a s  D o v e to n  T ru st F u k d .'^

September 10.
Tnists Aot—Aot I I  of 1882, s. ok—AppUoationfor directions hj trustees— Qimtiom o f ___________ _

d'Otall mid diffieulty—^Procedure.

The managemeat of the Doveton. charities is vested in a oommittee of manage­
ment, who are empowered 11116.61’ the tttist deed to reqioire the trustees of the funds 
of the charities to invest the trust funds in excess of two lakhs of rupees “ in the 
“ purchase or building of any additional land, huilding and premises.” Oertaia 
buildings haying been erected under these provisions of the trust deed were' now 
stated to be in urgent want of repair. The current income of the charities tos 
not Bufficienfc to meet the cost of carrying out the repairs, and the committee of 
management and the trustees were agreed that a sum of E.s. 8,700 in the hands 
of the latter (in excess of two lakhs of rupees) should he employed in carrying out 
this work. The trustees now applied to the High Court under Trusts Act, seotion 34’, 
for its opinion on the question whether this should be done;

Sold, that the question was not one with which the Court oonld deal imder 
Trusts Act, section 34.

^er cunam; I am inelinod to hold that the proposed expenditure eould, on the 
Court being satisfied of its necessity, be sanctioned, if the matter comes liefore it 
in the form of a suit in its original jurisdiction; that in the esercise of such 
jiu’isdiction the Court has power to deal with a case like this seems hardly to admit 
of doubt.
A p p l ic a t io n  for directions under Trusts Act, section 84, by the 
trustees of the Doveton Trusts.

The trustees presented to the High Oourt the following 
petition

# Applioation under Trusts Aot, section 84.


