
APPELLATE CIVIL.

Before Sir Arilmr J. H. Gollins, Kt., VMef Justice, and 
Mr. Justice Parker.

1 8 9 5 . KUMBALINGA PILL AX (D efendant No. 1), A ppellant,
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ARIAPUTRA PABIAOHI ( P l a i n t i f p ) , E e s p o n d e f t . ’̂

Ginl Imedure Gode—Aot X IV  of 1882, s. Zn—Saie under mm'tgage ihcree—Bemmi 
furohasef'-'^'dnhme on account of a mbseqtieni umfvmtmnj imrigagQe~~-Suit for 
Gonveyme  ̂and possession.

Certain land was hypothecated to A and subsequently put in the poBsession of 
B under a usufructuary mortgage. A obtained a decree upon his hypothecation 
for the sale of the property against B and the mortgagor. In execution the land 
was purchased by the agent of B with his money and he agreed to execute a 
conTeyance to B. This agreement was not carried out and the nominal purchaser 
ejected B’s tenant:

Held, that B was entitled to a decree for delivery of possession and execution 
of a conveyance.

Second a p p e a l  against the decree of W . F. Grahame, District 
Judge of Soutli Arcot, in. appeal suit No. 280 of 1893, affirming 
the decree of T. B, Yasudeva Sastri, District Mimsif of Ohidam- 
l}aram, in original suit l^o. 109 of 1893.

Tie plaintiif Bued to compel defendant No. I to execute in Ms 
favour a conveyarLce of certain land and deKver possession thereof 
or in the alternative to pay him a sum of Ea. 1,010. The land 
had originally been the property of Paramasiva Pillai by whom 
it had been mortgaged to the plaintiff in 1883, having already 
been hypotheoated to Arumuga Pillai. In suit No. 518 of 1885 
the assignee of Arumuga Pillai obtained against the plaintiff and 
the mortgagor a decree for sale, in execution of -which the plaintiff 
became the purchaser in. the name of defendant No. 1 'who acted 
as his agent and agreed to convey the land to him on the confirm
ation of the court-sale. The plaintiff paid the money and 
remained in possession by his tenant until November 1892 when 
defendant No. 1 ejected him. It was objected that the suit was 
not maintainable by reason of the provisions of Civil Procedure 
Code, section 817, but the District Munsif overruled this objection

* Second Appeal No. 1570 of 1894,



and passed a decree requiring that the d e f e n d a n t 1 should Kumbalinga
execute a conveyance as prayed, and his decree was affirmed on
appeal hy the District Judge. pADucm̂

Defendant No. 1 preferred this second appeal.
Kj'ishn'asaini Ai/ija?' for appellant.
Tirumalaisami Cheiti for respondent.
Judgment.—At the time of the anction-sale the plaintili' was 

the usufructuary inortgagee in possession, and the land -was 
brought to sale in satisfaction of a decree upon a prior hypothe
cation. The equity of redemption was purchased "by the first 
defendant, who at the time was the plaiatifi’s paid agent, and it is 
found that in the purchase tho first defendant acted as plaintiff’s 
agent and that the plaintiff supplied the money for the purchase.
The plaintiff remained in possession through his tenants. The 
mortgage being uaufructuary, the first defendant could not have 
disturbed him without redeeming the mortgage even if he (first 
defendant) had purchased the equity of redemption on his account.
But it is found that he agreed to execute a conveyance to the 
plaintiff, allowed plaintiff to take possession of the sale certificate 
and delivery order and that he was at the time plaintiff’s agent.

We think the case falls within the principles laid down in 
Monappa v. Siirappa{l) and Sankunnl Naynr v. Narayanan Nam- 
hudri(2) and that section 317, Code of Civil Procedure, is not a 
bar to the suit.

The second appeal is dismissed with costs.
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Before Mr. Justice MuUusami Ayyar and Mr. Justice Best.

MDNIAPPA N A IK  and others (Defendants), Appellah-ts, i894.
December 20.

V.  _____________

STJBBAM ANIA A Y Y A N  (PLArNTirr), Eespoh'dent.'^

Oivil Prooednre Oode—Aat X IV  o /1882, ss. 268, 274—Attaehment of mortgag$-deht 
— Suit ly purehaser on mortgage.

The plaintiff atied to recover principal and interest due on a mortgage. He 
claimed title as purchaser at a court-sale held in execution of a decree against the

(1) I.L .R ., 11 Mad., 234, • * (2) I .L .E ., i f  Mad., 282.
* Second Appeal No. 1427 of 189i.


