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The order having been ultymires, the siihseqiieut proceedings Subda. Sastri 
are also ultra vires and must be treated as non-existent— Balachandea 
Singh v. SheocUn Smgh{l)). Sastei.

We must set aside the decree of the Subordinate Judge and 
the second decree of the District Munsif and remand the original 
appeal No, 72 of 1892 to the file of the District Court of Tanjore 
to be disposed of according to law.

The oosts hitherto incurred will abide the event.

APPELLATE CIVIL—FULL BENCH.

Before Sir Arthur J. H. Collins, Kt.  ̂ Ohief Justice, Mr, Jvdice 
Parker and Mr. Justice Subramrmia At/yar.

HUSANANNA ( D e p e n d a n t ) ,  A p p e l l a n t ,

LINQ-ANNA ( P l a i n t i f f ) ,  E e s p o n d b n t . '^ ^

Owil Promhrre Code—Aei X IV  o/1882, ss. 525, 526—Arbitration without inteyumtiou 
of Court—Application fo r  decree vn terms of award—Denial of stihnksion to arbi­
tration and genmneness of invard.

An appeal lies agaiaist a decree passed upon an â watd under Civil Procedure 
Oode, sectionB 525, 52 G, when th® cause shown, against the filing of the a-ward has 
denied the submission to arbitration and the genuinenesa of the award.

Second appeal against the decree of M, ^R. Weld, District 
Judge of Kurnool, in appeal suit Wo. 39 of 1892, affirming the 
decree of V. Eanga Rau, District Munsif of Nandjal, in original 
suit No. 117 of 1890.

Suit under Civil Procedure Code, section 526, that an award to 
be filed in Court. The other party to the alleged arbitration  ̂ said 
to have resulted in the award, was joined aa defendant and alleged 
as cause against the filing of the award, that there had been 
no reference to the arbitration and that the award was not 
genuine.

The District Munsif held that there had been an arbitration, 
which resulted in the award, and passed a decree as prayed.

1894. 
March SO,

May 2.
1895. 

March, II,
Mayl, 3.

(1) I.L.R,, 12 All., 510. Second Appeal No. 1754 pi 1893,



Husananna The District Judge passed a decree upholding this decision on 
LinqI nsa, the ground that no appeal lay.

The defendant preferred this second appeal.
jRunga Ran for appellant.
Bespondent was not represented.
This second appeal came on for hearing before Collins, C.J., 

and Parker, J., who referred the matter to the Pull Bench as 
follov/s:—

Order oi’ Reference to the E cll Bench.—The plaintiff 
applied, under section 525 of the Civil Procedure Code, that an 
award made without the interYention of the Court might he filed 
and a decree given in accordance with the terms thereof. The 
defendant denied the reference to arbitration and the genuine­
ness of the award. The District Munsii found both these points 
in plaintiif’s favour and gave him a decree. On appeal the 
District Judge considered the Munsif’s finding was wrong, but 
held that he was concluded by the decision in Micliaraya Gurmu 
Y. Sadasiva Farania Guriwu{l) and that there was no appeal. 
Hence this second appeal.

Eor the defendant (appellant) it was contended that the 
decision in Micharaya Guruvu- v. Sadasha Pt.brama Gurinm[l) had 
not been followed in more recent cases, (see Buppu v. Govinda- 
charyar(2) and Venkayija v. Ve7ihitappmjya{^)) and it was ur^ed 
that the view of the Calcutta High Court was also in favour of an 
appeal {Sashti Olianm CJmtlerjee v. Tarak Ghaiidrci Ohatterjee[4i), 
and Sitrjan Raot v. Bhihari Raot[J})). The argument was that 
though an appeal would be barred if the enquiry had been as to 
objections under sections 630 and 621 of the Civil Procedure Code, 
it was otherwise when the enquiry was as to the very existence of 
the award and the fact of the agreement of arbitration.

There is a conflict of authority as to the course to be taken 
should the defendant appear and deny the reference to arbitration 
an*] the genuineness of the award. In Calcutta it was held by a 
Eull Bench {Sashti Charan Ohatterjee v. Tarak Chandra Chatter-̂  
j»ee(4)) that no judgment ought to be given when the award or 
the consent to arbitration is disputed, that the special jurisdiction

(1) I.L.E., 4 Mad., 319. (2) I.L.E., 11 Mad., 85.
(3) I.L.S., i5 Mad., 348. (4) 8 B.L.R., 316,
(5) 21 Cale,, 213.
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was tlien ousted and that an appeal would lie if a decree and Hl'sananna 
.judgment had been erroneously passed upon the award. Similar linoanna. 
views were expressed in Ichamoyee CJwivdhranee v. Prosunno Nath 
Choicdhn{\)  ̂ BijadJiur Bhiigut v. MonoJmr Bhugui{2) and Hurro- 
nath Choicdhry v. Nistariui Choivdrani{Q), some Judges going so 
far as to hold that the special procedure under section 525 was 
also ousted, if the objections raised fell under sections 520 and 
521. These cases -were again considered b j a Full Bench of the 
Calcutta High Court in Surjan Raot v. JBhikari Baoi(4i) when it 
was unanimously held that when the objections to the award fell 
within section 621 of the Civil Procedure Codej the Court waa 
not bound to hold its hand and reject the application, but should 
enquire into the validity of the award and determine whether it 
should be filed or not. Three of the Judges composing the Full 
Bench intimated an opinion that where the objection taten was 
that the matters in dispute had never been referred to arbitration  ̂
the Court had no jurisdiction under section 525, But this point 
did not really arise on the reference.

In Bombay, a similar view has been taken (see Smnal Nathu 
V Jaishankar Dcilsukram{h). It was there held that the proce­
dure under sections 525 and 526 of the Civil Procedure Code only 
related to eases in which the reference a.nd the award are accepted 
facts. The Judges considered that if the objection was obviously 
unfounded it should be regarded as no cause against the fiHng, 
but if it appeared a substantial objection the applicant should be 
referred to a regular suit upon the award. But in Vishnu B/im 
Joshi V. Ravji Bhm Joshi{6'), it was held that there was no 
appeal against the decree passed upon an award.

We have not been referred to any case in which this particular 
point has been decided in Allahabad.

In Micharaya Gurum v. Sndasim Parama Guruvu{l) that 
point waa not raised. In that case, the District Munsif found 
that the award was genuine and decreed for plaintiff accordingly 
and the High Court held that the District Court could not enter­
tain an appeal. This was an application filed under section 526 
of the Civil Procedure Code.

VOL. XVIIL] MADRAS SEBIES. 425
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HxjsANAififA In 8'iippn T. Gotmdacharyar{l) which was a oaee in whicli the 
Lin-ganna. reference to ailbitratioii had been made by the Court, it was held 

that sec lion 522 presnppossd the existence of an award as the 
basis of a decree and could not apply to a case in which there had 
been no award in law or in fact. The appeal was therefore 
allowed. The ease of Gopi Reddi v. Mahanandi Becldi{2) is not 
in point. It was merely held that the procedure of section 526 
could not apply when the award itself conld not be produced. In 
Tmhaijya v. Ye\ilcdapfayya{p} the reference to arbitration was 
made in the course of a snit. Objections alleging misconduct of 
the arbitrators and the invalidity of the award were OTernded by 
the District Muiisif who passed a decree in accordance with the 
award. The High Court held that the District Judge had po;wer 
to hear an appeal on the ground that the award was not legal. 
This case also as well as Swppu v. Govindacharyar{l') seems in 
conflict with Micharaya Gurum v. Sadasi-m Paramo. Guruvu{4:).

In Madras, the objection that a Goui’t is ousted of its juris­
diction under section 525 when the esistence of the award is 
denied, does not seem to have been taken. In all the cases cited, 
like the present, the Court of Pirst Instance has proceeded to 
enquire and determine the fact,—and the sole question is whether 
there is an appeal.

We find it impossible to reconcile the decision in Michardya 
Gnruvii v. Sadasivn Parctma Gurumi{4) with Suppu r. Govinda-‘ 
charyar{l) and Venliayya v. Ve7tIcatappayya{S), and though it is 
in accord with Vishnu Blum Josln v. Ravji Bhau Joshi(5)  ̂ it is in 
conflict with the course of decisions in the Calcutta High Court.

We, therefore, refer for the determination of a Full Bench the 
following question Is there an appeal against a decree passed 
“  upon an award under sections 525 and 526 of the Civil Proce- 
“ dure Code when the cause shown has denied the submission to 
“  arbitration and the genuineness of the award ?

This second appeal came on for hearing before the Full Bench.
Bunga E'lu for appellant.
Paitabhirama Ayyar for respondent.
The Court delivered the following judgments:—
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SuBRAMAisriA A y y a r ,  J.— I  atn of opinion that there is an H ’usakakna. 

appeal against a decree passed upon an award under section 526 
of the Oiyil Procedure Code, 'when the cause Bought to be shown 
against the filing of the award has denied the suhmission to arbi­
tration and the genuineness of the award.

The main objections taken to this view are two :—The first is 
that what is called a decree on an award, filed under section 526, 
is not in reahty one according to the definition of the term as con­
tained in section 2 of the Civil Procedure Code, for the adjudi­
cation under section 526 is not an adjudication in a suit or appeal 
as required by the first part of the definition. The second objec­
tion is that, even if such an adjudication be held to be a decree in 
the proper sense of the term an appeal from it is prohibited by the 
last clause of section 523, even in such a case as the present.

Now as to the first contention, no doubt the proceedings under 
sections 525 and 526 begin with an application and not with a 
plaint. But the former section directs that the application so 
presented shall be numbered and registered as a suit between the 
applicant as plaintiff and the other parties as defendants and the 
latter (section 626) lays down that if the Court orders the award 
to be filedj such award shall take effect as an award made under 
the provisions of chapter X X X Y II of the Code ; the meaning, of 
course, being that*the award shall take effect in the same way 
as an award made under a reference to arbitration through the 
Court, after a suit had commenced, upon which award judgment 
and decree follow as provided by section 522. It is thus quite 
clear, that though a proceeding, taken under sections 526 and 626, 
does not in its inception commence in the way in which a suit m 
begun, yet in its subsequent stages, it is treated by the law as a suit, 
especially in the requirement that as soon as an award is ordered 
to be filed, it must be followed by judgment and decree. That 
such is the proper construction of the clause “ and such award shall 

then take effect as an award made under the provisions of this 
chapter” in section 526, there can be no doubt.

This view is moreover supported by the uniform practice 
of the Courts from the time of the enactment of section 827 of Act 
VIII of 1869 (corresponding to sections 526 and 526 of the 
present Code). In 8ashti Charan Chaiierfee v, Tanth Chandra 
OhatierJeeiX) decided twenty-iwq y^ars ago, Noxman  ̂ J., referring
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Husananna to tlie point I  am considering-j observed (at page 326);—“ It seems 
LiNGANffA order whicK a Judge is empowered to make

“ under section 327 ia simply an order that the award shall be 
“ filed. "When the award is filed it is to be enforced under the 
“ provisions of chapter VI, Act VIII of 1859. Now the mode of 
“ enforcement of an award is by passing judgment and making 

a decree in accordance with the award. ’̂ And Paul, J., in the 
same case, said (at pages 330-31):— It appears to me that an 
“ order directing the filing of an award is not a decree in its ordinary 
' ‘ aignilioatioa; and being in its nature a proceeding ancillary to 
“ the passing of judgment and decree it is an order made in the 
“ coui'se of a suit (commenced by an application,) and relating 
“ thereto prior to decree. . . . It is clear that unless an order
“ directing an award to bo filed is followed up by judgment and 

decree no execution can issue,’ ’
The same opinion has been emphatically expressed again in 

Calcutta in the very recent case of Surjan Raot v, Bhikari Raot{l), 
There Petheram, C.J., rejected the view put forward by the Judges 
who decided 8ree Bam Ohoivdhry v. Denohundhoo Choiodhnj{2)  ̂ to 
the efiect that when the application to file an award is registered 
as a suit, that has not the effect of converting the application into 
a suit for all purposes, but merely means that for the purposes of 
the entry in the register of civil suits and for those purposes only 
the application is regarded as a soit. The Chief Justice argued 
against this view as follows :—“ If the application to file the award 

is not converted into a suit for all purposes, it is not converted 
“ into one at aU for any but an administrative one as defined by 
‘‘ Eield, J., and it must follow that the award cannot be enforced 
“ under the provisions of those sections as there is no suit pending 
“ in which a decree can be made, and filing the award has no effect 
“ whatever, as even after it is filed, it can only be enforced by a 
“ regular suit to be commenced by a plaint in the ordinary way, 
“ which could be done as well before it is filed as it could after- 

wards; and this is to hold that these two sections 625 and 626 
have no practical effect whatever. I understand that from the 

“ passing of the Act down to the present time proceedings under 
“ these sections have been treated as suits in this way and that 
“ when the award has been filed, judgment and decree have in aU
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“ cases followed upon such finding witliout any question and I Husananna 
think it would be impossible to Kold now that all such decrees lj ĝanna 

“ hare been waste paper because they were not made in any suit.’^
The force of this reasoning cannot but be admitted, and it 

must be taken as perfectly well established that an adjudication 
which follows the filing of an, award tinder section 526 is in 
almost every essential particular a decree with nearly all the 
incidents attachiDg to one passed in an ordinary suit. One of these 
incidents is that under section 640 an appeal lies unloss when 
“ otherwise expressly provided by the Code or by any other law for 
“ the time being in. force.’ ’ The q̂ uestion therefore is whether when 
a decree is passed under section 526 in a case where the submission 
and, the genuineness of the award are denied, an appeal from such 
decree, is prohibited by any other provision of the Code or by any 
other law.

And this leads me to the consideration of the next contention 
raised, viz., that the last clause of section 622 bars such an appeal.
That this contention is untenable will be manifest if the scope of 
the clause in question is clearly kept in view. The words of the 
clause are “ no appeal shall lie from such decree except in so far as 

the decree is in excess of, or not in accordance with, the award.*’
It will here be seen that the prohibition against an appeal contained 
in the said clause is not unqualified, but is subject to certain condi­
tions, some of them being expressly specified in the clause itself_, 
while others are necessarily implied by the very language of it.
A.mong the conditions so implied, the most important are (i) there 
must have been a matter referred to arbitration and (ii) there must 
have been an award on the matter referred. These conditionŝ , as 
observed by the Full Bench of the Allahabad High Court in Amrit 
Ram V. Basrai Ram{i) must exist as the foundation of the juris" 
diction of a Court to order, under sections 525 and 526, the award 
to be filed. Consequently in the absence of either condition, there 
can. be no valid adjudication under section 526 and a decree passed 
in such a proceeding and purporting to rest on a supposed award 
must, in reason, be liable to be impeached, unless there is a specific 
provision of the law to the contrary, on the ground that there was 
no submission or there was no award, and the Court had therefore 
no J-uxisdiction to pass the decree. But no such provision being
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Husanan-na found in section 522 or elsewhere, it follows that the remedy open
LingI'nna.  ̂party against whom a decree has, in the circmnstances supposed 

above, been given under section 6265 is the ordinary one of an 
appeal against it under section 540. This view is now conceded 
by the High Courts of Galcutta, Bombay and Allahabad. See 
Sashti Charm Ohatierjee v. TaraJc Chandra ChaUerjee[\), Nandram 
Daluram Nemchand Jadavchand{2), and Amrit Ram v. Dasrat 
jRam(3).

The principle on which these cases proceed Beems to be that the 
finality contemplated by section 622 is confined to a determination 
by the Court of certain specific matters, such as are enumerated in 
sections 530 and 521, which do not include denial of submisBion 
or the genuineness of the award or other like circumstances. 
That there is an undoubted distinction between an adjudication on 
these lacter questions and an adjudication upon the other matters, 
referred to above, cannot be denied. The distinction is that 
whereas a decision as to the truth of the submission or the genuine­
ness of the award is a determination which goes to the very root of 
the jurisdiction of the Court to proceed under sections 625 and 
526, the orders 01 the Court passed under sections 520 and 521 are 
merely more or less ancillary to the enforcement of an award given 
under a reference' made through the intervention of a Court 
about the fadim of which reference or award there can generally 
be Httle ground for dispute. This distinction was lost sight of' in 
Micharciya Guruvti v. Sadasiva Paratna Giinivu(4:) which was, in 
my opinion, consequently wrongly decided. The error into which 
the learned Judges fell is in their holding that a Court, proceeding 
under section 526, is empowered to ad.judicate with conclusive 
eifect not only on the ancillary matters above referred to, but also 
upon the question whether there is a submission or not, when there 
is no warrant for such a conclusion in the language of any of the 
provisions of chapter XXXVII. Nor is there anything in princi­
ple to support the conclusion. Now an ordinary suit lies to enforce 
an award made without the intervention of a Court of Justice  ̂ the 
special procedure provided in section 526 not being imperative, 
Falmiajpfci GhetU v. Eai/cqyj)a Ohetti{b). Suppose such a suit is 
brought. If, in it, the Court upholds the award and passes a
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decree, it is certainly open to a party impeacimig tlie award to HusANANiiA 
raise, in any appeal preferred against the decree, tlie objection that lujganna, 
there was no snbmission or award. Why then should a party 
against whom .a decree is passed in similar circnmstanees in a special 
suit commenced by a petition, under section 526, be precluded 
from raising such objections in an appeal against that decree in 
the absence of an express prohibition in law against the adoption 
of snch. a course ? I  think, tberefore, that the last clause of section 
523'was not intended to, and does not prevent, an appeal in a case 
like the present.

It was next argued on behalf of the respondent before us tbat 
it was not competent to the District Munsif to try the questions 
of the denial of submission and the genuineness of the award, that 
as soon as such, objections were raised the District Munsif was 
bound to reject the application without proceeding further, that 
consequently the decree passed by him was void ah initio and that 
tlie remedy for tbe appellant was not by an appeal to tlie District 
Judge, but by an application for revision to this Court.

Upon the question whiob is assumed as the first step in tbe 
above argument, viz., whether the District Munsif was competent 
to try the truth of the cause here' sought to be shown, it is un­
necessary to pronounce any opinion now. Because, even granting 
for argument’s sake that that assumption is well founded, it is 
clear that the proper and appropriate remedy against the Munsif”s 
decree said to be void, is by an appeal to the District Judge under 
section 540 of the Code. For, under that section (except when 
otherwise expressly provided for, which is not the case here as has 
been already shown), an appeal lies against every decree whether 
such decree was passed in a suit over which the Court passing 
the decree had jurisdiction or not. The respondent’s contention 
under consideration involves the reading into the definition of a 
decree in section 2 of the Code of a proviso whioh is not there.
That part of the definition, with which we are for the present con­
cerned, runs thuS':—“ Decree means the foimal expression of an 
“ adj udication upon any right claimed ox defence set up in a Civil 

Court when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal.”  To sustain the res­

pondent’s argument it would be necessaiy to add after the word 
appeal ’ words to the following effect “ provided the Court so 
adjudicating has jurisdiction to entertain the' suit or appeal.”
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Husanawa There is absolutely no justification for importing any such proviso.
L i n g I n n a .  Therefore in tlio face of tlie clear language of the definition

coupled with section o-iO, it would he exceedingly unreasonable 
and unjust to hold that a party against whom a decree has been 
passed by a Court without jurisdiction is, in consequence of that 
want of jmisdiction, preyented from resorting to his remedy by 
an appeal, which in the case of decrees pronounced by a Court 
having jiirisdiotionj he can claim as a matter of right; and is
solely dependent upon the esereise by this Gotirt, in its discretion, 
of the extraordinary powers vested in it in respect of matters coming 
up before it on revision to get rid of such decree.

I agree, therefore, in answering the question referred in the 
affirmative.

Packer, J.— The question referred to the Full .Bench is “ Is 
there an appeal against a decree passed upon, an award under 

“ sections 525 and 526, Code of Civil Procedure, when the cause 
shown has denied the sul3mission to arbitration and the genuiiie- 
ness of the award 

Sections 525 and 526 provide an optional method ol enforcing 
an award when any matter has been referred to arbitration without 
the intervention of a Court of Justice. It is a procedure which is 
only applicable when the reference and the award axe accepted 
faetSj Samal Nathu v. Jaishauhar Dalsukrani(l), a,nd it does not 
detract from the right to bring a regular suit to enforce the terms 
of an award, Pakniappa OMiti v. Bayappa Ohetti(2) and Kota 
Seetanma v. KoUipurla 8oohbiak(3),

Section 525 provides that the application shall be numbered 
and registered as a suit and notice shall be given to the other 
parties to the arbitration to show cause why the award should not 
be filed, and section 626 further provides that if no ground such as 
is mentioned or referred to in section 520 or section 5?1 be shown 
against the award, the Court shall order it to be filed. These 
provisions clearly indicate that the reference and the award itself 
must be undisputed facts, since it would be absurd to suppose the 
legislatiu’e intended to limit the objections which could be raised 
to those referred to in sections 520 and 521 if there was any dis­
pute as to the faeium of the award. It must be remembered that,.
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tlaoiigli tliere is no appeal against an order refiiBing to file an award HufANAKŝ . 
[Sree Rem Ohowdlmj v. Dembunclhoo Cliowdknj{Y)')  ̂ siieli refusal 
does not operate as re% judicnfa or bar a suifc to enforce the award.
I  am inclined, therefore, to agree in the view of the Calcutta and 
Bombay High Courts that if the award and the consent to arbi­
tration is substantially disputed tlie special jurisdiction created bj'- 
sections 525 and 526. Oode of Ci?il Procedure, is ousted and that 
the applicant should be referred to a regular suit upoiithe award.

In the case under reference there was such a substantial dis- 
pute  ̂ and the District Munsif disposed of the case 'without juris­
diction. An appeal will therefore lie,

See SasM Chamu Chatterj'ce v. Tarah Qlmulra Chcdterjee{2),
Surjan Baot v, BMkari MaotQi), Anirit Ram r. Basraf Smu{4i')̂
Suppu V. Gomidacharycfr{6) and Secretary of State for liulia. t.
Vydia FiIM{Q). I would answer the question referred to the Full 
Bench in the affirmative.

Collins , 0,J.—I have had the advantage of reading the 
judgments of P a e k e e  and S u b r a m a n ia  A y i ’a b , JJ'., and I agree 
with the conclusion arrived at.

This second appeal oame on again for final disposal, and the 
Court (C ollin s , C.J., and P a r k e r , J.) delivered the following 
Judgment:—

Judgment.—The Full Bench having held that an appeal lay 
to the District Judge, the decree must be reversed and the appeal 
remanded to be heard on the merits. The costs incurred in the 
High Court will be borne by the plaintiff and the costs in the 
Courts below will abide and follow the result.
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