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Magistrate, who concurred in the finding that the dismissed trustees
remained ¢ faclo in possession. ITe pointed out that no steps
had been taken to ejoct the dismissed trustees, and that the
Temple Committee had no power to dismiss them except for good
and sufficient cause, and he declined to draw the presumption that
the dismissal was logal and their retention of possession in conse-
quence wrongful.

The newly-appointed trustees preferred this petition.

Mr. H. G. Wedderburn for petitioners.

Mz, E. Norton for respondents.

The Government Pleader and the Public Prosecutor (My, Z. B.
Pouell) for the Crown.

JupeMENT.— We aro clearly of opinion that the Deputy Magis-
trate acted within his jurisdiction in passing the crder complained
of under section 144 of the Code of Criminal Procedure. Cf.
Ramanuja Jeeyorseami v, Rumanuja Jeeyar(l).

It was not necessary for him to decide the question as to posses-
sion before passing such order and his finding that counter-
petitioners were in possession is merely incidental and in the
ahsence of any necessity in his opinion for the passing of an order
under section 145, we cannot say that the order passed by him was
improper. Moreover, under section 435 of the Code we have no
power to interfere with an order passed with jurisdiction under
section 144,

This petition is dismissed.

APPELLATE CIVIL.
Before My, Justice Muttusami Ayyar and My, J ustice Best.

SESHAMMA (Prasvirr), APPELLANT,
. P
SUBBARAYADU (Drrexpant,) REspoNpeNt. ®
Hindu lnw—Tidow’s suit for maintenane—Frevious demand—Right to arrears,

A Hindu widow brought a suit against her hughand’s brother to estallish her
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Szsmamyua  vight to wmaintenance, and to recover arrears for six years; she hud made no
demand before suit:

V.
SuBBaRAYADY .
Held, that she wos not entitled to a decree for the arrcars,

Secoxp 4PpEAY, against the decree of H. T. Ross, District Judge
of Godavari, in appeal suit No. 102 of 1892, modifying the decree
of P. Takshminarasn, District Munsif of Amalapur, in original
suit No. 571 of 1890,

The plaintiff, heing the widow of the defendant’s brother,
sued for a declaration of her right to receive maintenance at the
rate of Rs. 100 a year, and sought to have it made a charge
on the family property in the hands of the defendant, and to
recover a sum representing six year’s arrears of maintenance. The
defendant pleaded that the rato at which maintenance was claimed
was excessive and that no arrears were payable, maintenance never
having heen demanded,

The District Munsif was of opinion that Rs. 50 was the right
rate at which maintemance was payable to the plaintiff and granted
the relief asked for upon that basis.

The District Judge modified the decree by 0m1tt1ng therefrom
the provision for the payment of arrears.

The plaintiff preferred this second appeal.

Rwine Raw for appellant.

Ramnchandra Raw Suheb for respondent,

Jupoyrnr.—The contention in this appéal is that the Judge
is in error in disallowing arvears of maintenance claimed for six
years prior to the suit. It is true that the right to maintenance
is inherent in her sfufus as brother’s widow and is a legal right.
So it was obsexved in Venlopadhyaya v. Kavari Hengusu(1) that it
in a legal right and that the only bar fo the enforcement of a
puvely legal right is the lapse of the time required by the statute
of limitations to bar the remedy. It was held also by the Bombay
High Cowrt in Jivi v. Ramyi(2), that this legal right exists
irrespective of demand and refusal, and that demand and refusal
do not create tho right, though they may limit it. As observed by
Mr. Mayne in his treatise on Hindu Law, 4th edition, section 417,
the award for arrears of maintenance is in the discretion of the
Court; and it may be refused where a widow has chosen fo live
apart from her husband’s family without sufficient cause, and has

(1) 2 MLH.C.R,, 35, (2) LLR., 3 Bom,, 207,
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sued not only for a declaration of her right to future maintenance, Bssnanara
but also for a lump sum as arrears for the period during which she g,y hivapy
resided with her family.
Though demand and refusal are not necessary to create the
right to maintenance, yet they may show that the right was only
insisted on from the date of such demand and refusal and thereby
limit the period for which a claim to arrears is entitled to recog-
nition. In a Hindu family each member is ordinarily maintained
in the family house, and a widow may quit that house for Ler own
convenience to live with her parents for a time and then resume
her residence in her hushand’s family, It may also happen that
when her father is well-to-do no need for maintenance from her
husband’s family is felt by her, and there is, therefore, no inten-
tion to claim such maintenance unless it becomes necessary for her
to do so. To justify an award of arrears the circumstances of the
cagse should be such as to raise a presumption that there was an
infraction of her right to maintenance or a wrongful withholding
of maintenance for the period for which arrsars are awarded. On
this view the decision of the Judge is correct, and we dismiss this
appeal with costs.

APPELLATE CIVIL.

Before Sir Avthur J. H. Collins, Kt., Chicf Justice, and
H;Mr, Justice Parker.

KRISHNABHUPATI DEVU (PrainTirr), APPELLANT, 1894,
, April 18,
" I%)Tlt'tly 1.

RAMAMURTI PANTULU anp avorurr (DerFeNpawys),
RespoNDENTS,*

Speoific Relief Adet—det I of 1877, s. 42—~ Possession— Civil Proccdure Code— Aot
XIV of 1882, s. 319—Construetive possession.

In a suib for a declaration of the plaintifi’s title to certain Jand, no prayer for
posaession was contained in the plaint. Tt appeared that the land in question had
boen given to the plaintiff by bis father and had subsequently been aitached and
brought to sale in exeeution of o decree against the Dlaintiff}s father and had been

* Appeal No. 136 of 1893,



