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APPELLATE CIVIL.

Before Mr. Justice Best and Mr. Justice Subramania Ayyar^

1895. PEEUNBEYITATAE AMMAL (P l a in t if p )
Pe'bruary 21,

March 4.

NAMMALVAE CHETTI and  a n o t h e k  (D e p e n d a n ts).'^

Lmiitaimi Act—Aot 2F  of 1877, soheA, II, arts. 59, 60— Money deposited— 
Hanlier and customer—Money lent—Deposit— Cause of action—Bemand.

A, at tlio suggestion of B, a shopkeeper, deposited with him certain sums of 
money on the terms that the money should he repaid with interest on demand. 
It appeared that B was in the hahit of receivmg deposits from his customers on such 
terms. A having died, his widow and administratrix sued more than three years 
after the date of the deposit to recoyer the amount deposited, the money having heen 
demanded within three years of the date of the suit:

Held, that the suit was governed by Limitation Act, schedule II, article 60 and 
not by article 59 and accordingly was not haired by limitation.

Ca s e  referred for tke decision of tiie Higli Court by N .  Subra- 
manyam, Second Judge of the Madras Couxt of Small Causes, 
under Civil Procedure Code, sectioE 617, and Presidency SmaU 
Cause Courts Act, section 69.

The case was stated as follows;—
“ Plaiutifi sues to recover from the defendants Bs. 1,978-2-7. 

The follomng facts are proved before me:—
One G-opalakrishnama Chetti now dead, the father of the 

plaintiff and defendants, was a shoplieeper carryingj on business 
at Madras. In addition to the ordinary business of a shopkeeper, 
he used to receive from some of his customers sums of money wluch 
were repayable by him on demand with interest at different rates 
of interest agreed upon between him and them. One Eangayya 
Chetti, the husband of the plaintiff, who was a G-overnment servant, 
was advised by the said Gopalafcrishnama Chetti to deposit with 
the latter his savings on the usual terms, namely, that they should 
be repayable on demand with interest at 12 per cent, per annum; 
and accordingly he did deposit various sums of money from time to 
time which, together with interest at the above rate, amount to the
sum now clsdmed in the suit. The said Eangayya Chetti is now>-■ ■■ i.i ■ ■ _ ■ - * __  . __

* Eefened Case No. 38 ol 1894.



dead and the plaintiff, Ms widow and legal representative, who liaa Pestjnbeti-
obtained letters of administration to ids estate, brings the suit to re-
cover the sum due in respect of the above-mentioned transactions. N^mazvas. ̂ . Chetti,

The defendants, the sons of the late Gopalakrishnama Chetti, 
have become partners in the business carried on by their father and 
have succeeded to all the rights and liabilities of the said firm ; and 
I find on the evidence that they are liable to pay the plaintiff the 
said sum of Es. 1,978-2-7, if the suit brought by her is not barred 
by the Statute of Limitations. Whether the suit is barred or not 
depends upon the answer to the question whether the suit is 
governed by article 59 or 60 o£ the Limitation Act, If article 59 
applies, then the suit is clearly barred, for all the deposits by Ran- 
gayya Chetti were made more than three years before the suit.

In lehha Bhanji v. Natlia (1) the Bombay High Court has 
held followittg the case of Foley v. that the relationship
between the parties to transactionH of the nature is that of borrower 
and lender, that such sui,ts are governed by article 59 of the Limit
ation Act and that the cause of action in respect of each deposit 
arises on the day the deposit is made. On the other hand, the Cal
cutta High Court in Ishur Chunder JBJiaduri v. Jihun Kumari 
Bibi{Z) has held that suits of this nature are governed by article 
60 of the Limitation Act, and therefore the cause of action does not 
arise until demand is made; and if the view held by the Calcutta 
High Court is the correct one plaintifl'’s suit is clearly within time, 
as I  find on the evidence that the demand was made within three 
years before the date of suit. I am of opinion that the view taken 
by the Bombay High Court is the more correct one; but in view 
of the conflict of decisions and at the request of partiesj I refer the 
following question for the opinion of the High Court:—Whether 
the suit is governed by article 59 or 60 of the Limitation Act and 
subject to such opinion I reserve my judgment. ”

Krishnasami Chetti, Sundaram Sastri and JTumarasami for 
plaintiff.

Mr. 0. P. Jolmdom and Yenkataramayya Chetti for de
fendants.

JUDGMENT.-̂  This is a case referred by the Second Judge of 
the Court of Small Causes at Madras under section 617 of the Civil 
Procedure Code, and the question submitted for our decision is

Cl) 13 Bom., 338. (2) 2 H.L.C., 28. (3) I.L.K,, 16 Oalo., 25.
54

YOL. XVIII.3 , MADRAS SIBIIS, S9i



Pebdndevi- whether the suit is governed by article 59 of schedule II of the 
tatar̂ Ammal Act or hy article 60.

sT a m m a lta r  g o  f a x  as we hare beon able to rather the facts of the ease from 
Oh e t ti

the statement of the Judge they seem to be as follows. The father 
of the defendants carried on business as a shopkeeper and banker, 
and the plaintiff’s husband deposited with him certain sums of 
money on the distinct understanding- that they were to be repaid 
with interest on demand. The circumstances that the depositor 
was a near relative of the banker and the moneys in question 
(which were the depositor’s saYings) were handed over to the 
banker under the advice or at the suggestion of the banker himself, 
seem to be mentioned by the Judge in the statement of facts if we 
understand him rightly, for the purpose of showing that there 
was something in the nature of confidence reposed by the depositor 
in the banker, and that the transaction was not a simple loan, but 
a deposit made under special circumstances.

If article 59 applies, the suit is barred, the transaction having 
taken place m.ore than three years before the date of the plaint. 
But if the case is governed by article 60, the suit is in time, the 
snit having been instituted within three years from the date of 
the demand.

For the defendant, it is urged, that the money in question is 
* money lent ’ within the meaning of article 59, and Ichha Dhanji 
V. Natha (1) is relied on as supporting this contention. For the 
plaintiff it is argued that regard being had to all the circumstances 
of the case, the transaction should be held to be a  ̂deposit ’ falling 
under article 60 as laid down in Iskur Ghunder Bhaduri v. Jihun 
Kumari Bibi (2).

We agree with the latter contention. Article 59 should be 
limited to cases of simple loans not falling within the class of 
transactions specifically provided for by article 60. There can be 
no doubt that an essential distinction exists between loans pure and 
simple to be paid back on- demand and deposits with a banker 
similarly repayable.

This distinction is noticed and recognised in Tidd v. OvercU(3) 
—where North, J., cites a passage from Pothier in support of his 
opinion, and adds that that passage equally expresses the law of 
England on the point under consideration. The statement of the
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law by Potliier runs thus where a man deposits money in the Peeunbevi-
“ hands of another, to he kept for his usê  the possession of the

cuatodee ought to ba deemed the possession of the o-wner, until Nammaltau 
» • Ohettj“ an application and refusal, or other denial of the right; for,

' ‘ until then, there is nothing adverse, and I conceive that, upon 
. “ principle, no action should be allowed in these eases without a 
“ previous demand; consequently, that no limitation should be 
*■ computed further back than such demand.”  This is also in 
substance the view taken by Wilson and O’Kinealy, JJ., in Ishur 
GJiunder Bhaduri v. Jihiin Kutnari BilmX)- The case referred to 
abovoj however, seems to be in conflict with the decision of Sargent, 

and Nanabhai Haridas, J,, in Ichha Dhanji v. Natha{2) de
cided the year before, but v/hich does not appear to have been 
brought to the notice of Wilson and O’Kinealy, JJ.

The ruling in the Bombay case seems almost to imply that 
money deposited with a banker under an agreement that it shall 
be payable on demand is in point of law to be treated as money 
lent and not as deposited. But doubt was thrown upon a very 
similar proposition in FoU v. Qkgg[2>) by Pollock, C.B., who, 
referring to the facts there, observed :— I m.ust certainly, with 
“ considerable doubt and diffidence, confess the hesitation of my 

own opinion, whether there is not a special contract between 
the banker and his customer as to the money deposited, which 
distinguishes it from the ordinary ease of a loan for money. It 
seems to me that is a question for the Jury, who ought to decide 

“ what is the liability of the banker, and whether the money 
“  deposited with him is money lent or not; I could not concur 
“ in the judgment of the rest of the Court without expressing 
“ this doubt, in which, however, they do not partake, as they are 
“ of opinion that money in the hands of a banker is merely 
“  money lent with the superadded obligation that it is to be paid 
“ when called for by the draft of the customer,”  We venture to 
think that there is nothing in the relation between a banker and 
his customer to preclude full ©fleet being given to the intention of 
the parties in such transactions. Of course, the mere use of the 
term ‘ deposit ’ cannot alter the substance of the transaction should 
that be otherwise proved to be different. But whether a particular
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PEsranEYi- transaction, is a ‘ loan ’ or a deposit is clearly a question of fact to 
tayau âhmal ( l̂ecided upon tliD evidence in each case and if Ivlilia Dhauji y .

bo intended to lay down a different rule, we with, all 
deference to the learned Judges who decided that case, are unable 
to agree with that decision. The view taken in the Calcutta case 
seems to us to 'be more reasonable, and we accordingly hold that 
this case is governed by article 60.
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APPELLATE CEIMINAL.

Before Sir Arthur J. E. Collins, Chief justice ̂ and
Mr, Justice Best,

1805. QUEEr<r-EMPRESS
April 3,

‘D.
BASAPPA.'^^

Criminal Froeedurs Code— Act Zq/1883, ss. l6,5aO~Benah of Magkirates— Change 
in const it lit ion of t?ie Court during a trial.

A trial under the Town JSTuisancag Act of 1SS9 was begun tefora a bench of 
Mflgistrates aad adjourned. On the adjourned date the bcncb. was constituted, 
dlflurently, only one magistr.ite being present of those who attended on the first 
occasion; but the trial was proceeded with and lesnlled in a conviction :

Held, that the conviction was illegal and should bo set aside.

P etition under Criminal Procedure Oodo, sections 435 and 439, 
praying the High Court to revise the proceedings of C. Eamasesha 
Ayyar, Deputy Magistrate of Bellary, in criminal appeal No. 83 
of 1894, affirming a conviction by the Bench Magistrates of Bellary, 
Town.

The facts of the case aro stated above sufficiently for the pur
poses of tliis report.

Subramania Ayijar for petitioner.
The G-overnment Pleader and the Public Prosecutor (Mr. B. B. 

Powell) in support of the conviction.
JUDGMENT.—following the decision of the Calcutta High Court 

in Sardwar Sing v. Khega OJha{̂ ), with which we entirely agree, 
we set aside the conviction and sentence and direct that the finOj 
if paid, be refunded and the case retried.

?  ̂  ̂ ----- ------- ----- ----
(}) LL.B., 18 Bom., 338. * (Jriminal Revision Case Ko. 30 of 1895,

(2) X.L,E., 20 Calc., 870.


