
It appears, however, that the fourth issue was recorded and the Ona

queetion was thereby distinctly raised. The Subordinate Judge r m̂an
must be requested to submit a finding on the fourth issue. CHi.TTL

Another objection is that as tenants of the zamindar, respond­
ents are not entitled to set up a right of easement by custom.
The Subordinate Judge has dealt with this objection in para­
graph 11 of his judgment, and we consider that he has properly 
disallowed it.

There is nothing in the Easements Act to invalidate customary 
easements, and we are of opinion that the decision of the Subor» 
dinate Judge is right except as regards the fourth issue.

Before finally disposing of this second appeal, we shall call, 
upon him to submit a finding on the fourth issue upon the evi- 
denoe ou record within six weeks from the date of receipt of this 
order, and seven days will be allowed for filing objections after 
the finding is posted in this Court.

[In compliance with the above order the Subordinate Judge 
submitted a finding, which was not accepted. On his submitting a 
revised finding, the High Court passed a decree dismissing the suit 
with costs throughout.]
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APPELLATE CIVIL.

Before Sir Arthur J. S . ColUm, Kt.f Chief Justice, and 
Mr. Justice Best.

SIVAEAMAN OHETTI ( P l a i n t i f p ) , A p p e l l a n t , April i^*2S

IBUEAM SAHEB ( D e f e n d a n t ), E e s p o n d e n t . ’*'

Foreign juS-gment—Decree “ in a'bsen.t.em” '—Sulmisaion io Jurisdietion.

The plaintiff 'bronglit a suit in the French Court at Karikal against the defend­
ant, a British subject, resident in British India. The defendant employed a Taldl 
to defend the suit,hut on the case coming on for hearing the Vakil stated he had no 
instructions, and an e x - p a r t e  decree was passed. An application by the defendant

<%

^  Second Appeal No. 1730 of 1894,
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to h a v e  tlie deeroe set aside was'lield to b e  t im e - l ia r r e d .  The plaintifl! n o w  lironght 
a suit on the judgment of the JTrencli Couxfc to recover the amount decreed to Mm 

IToldf that the au.it lyas not maititaiaahle for the riBason that the decreo had heen 
passed against the defendant in aiwntem h y  a foreign coart, to which he had not 
submitted himaelf.

; evea if the foreign judgment had not been entirely invalid as against 
the defendant, the British Court would have had juriadiction to disal low an item of 
claim aliowod l)y the foreign court ou aocoimt ol prospective damages which was 
unsapported by evidence.

Second appeal against tlie decree of V. SrmiYasacliailii, Snbordi- 
nate Judge of K um bakonam , in appeal suit No. 485 of 1893, 
modifying the decree of A. K iippiisam i Ayyangar, District M m iaif 
of Negapatam, in original suit No. 77 of 1893.

Th.0 plaiatiff sued to recover the sum. of Rs. 1,262-15-9 upon 
tlie judgments of tlie French Court at Karikal affirmed by the 
Court of Appeal at Pondioherry.

The Subordinate Judge stated the facte giving rise to tliis suit, 
as follows ;—

“  On the 12th August 1887, the plaintiff and another living 
and trading in Karikal, a French port, chartered a native brig 

“ belonging to the defendant living at Nagore, a British Indian 
“ port, for carrying certain goods from Karikal to Moulmein. 
“ The vessel was, however, attached by the French Court at Karikal 
“ at the instance of a third party after plaintiff shipped his goods, 
“ and it could not, therefore, leave Karikal for Moulmein. The 
“ plaintiff then chartered another vessel at Karikal to which his 
“  goods from the other vessel were removed. After all this was 
“ done, he sued the defendant, a British subject, in the Karikal 
“ Court for recovery of (i) loss sustained by him by reason of some 
“  of his goods being missing from the first vessel at the time of 
“ re-loading, and some damaged and broken while they were tran- 
“ shipped, (ii) the charge of transhipping goods from one vessel to 
“ the other, and (iii) loss sustained by him by the defendant not 
“ carrying his goods to the port' of destination within the time 
“ appointed by the charter-party. He complained to the French 
“ Court that the defendant broke his contract and that he sustained 

the damages he sought to recover by that breaoh and obtained a 
“ decree ex-parte for all the sums sued for by him. The defendant 
“ appealing to the appeal tribunal in Pondicherry, that* Court 
“ refused to inte '̂fere and confirmed the judgment of the Lower 
“ Coiwt. He sued now in the District Munsif’s Court of Nega-



“ patam upon these foreign judgments to rccovex from defendant Sivaeaman- 
“ Rs. 1,262“ 15~9, being’ the aggregiite of sums avvarded by the 
“ Prench Court and all costs incurred in the two oouitB of Kaiikal

S a h e b ,

“ and Pondicherry.”
The further facts of the case are stated suffioientlj for the pur­

pose of this report in the judgment of the Higli Court.
- The District Munsif passed a decree as prayed. On appeal 

the Subordinate Judge held (i) that the Couxt of Karikal had 
jurisdiction over the suit, (ii) that the defendant was entitled to 
plead that the judgment pronounced by the foreign court was 
wrong on the merits, (iii) that the foreign court had passed a decree 
for Bs. 700 more than' the defendant was liable to pay, and he 
modified the decree of the Diatiict Munsif accordingly.

The plaintiff preferred this second appeal, and the defendant 
took objection to the decree under Civil Procedure Code, soction 
661.

Venlcataramayya Ghetti for appellant.
Pattabhirmna Ayyar for respondent.
Judgment.—Appellant sued the respondent in the District 

Munsif’8 Court at Negapatam for the recovery of Rs. 1,031-13-10 
as due to him from. respondent under a decree obtained hy 
appella,nt in the Erench Court at Karikal. The District Muiisif 
gave appellant a decree for the whole amount, but on the defend­
ant’s appeal the Subordinate Judge modified the decree by dis­
allowing the present appellant’s claim to a sum of Rs. 700, which 
had been awarded as damages,

Henoe the present appeal with regard to this sum of Es. 700, 
while respondent has objected under section 561 to the rest of the 
decree on. the ground that the decree of Karikal Court wag a 
nullity in consequence of its being passed against one who was a 
British subject over whom the French Court had no jurisdiction.

First, as to the appeal, there can be no doubt that the Sub­
ordinate Judge was right in disallowing the Es. 700 claimed, as 
damages, which were altogether prospective at the time when the 
suit was instituted in the Karikal Court and as to which no evidence 
was adduced as to their having been actually incurred. The appeal 
must, therefore, be dismissed with costs in any case.

The objection filed by respondent c|uestions the validity of the 
entire decree as passed without  ̂jurisdiction against a foreigner, 
non-resident in E'rench territory.
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As obseiYed in the recent judgment of the Priry Council in 
Gurdyal Singh v. Bajah of Faridhote{l) “ [Territorial jurisdiction 
“ attaches (with special exceptions) upon all persons either perma- 
“ nentlj or temporarily resident within the territory, while they 
“ are within i t ; hut it does not follow them after they have with- 
“  drawn, from it, and when they are living in another independent 
“ country. It exists always as to land within the territory and it 
“ may be exercised over movables within the territory; and, in 
“  questions oi status or succession g;overned by domicil, it may 
“ exist as to persons domiciled, or who, when living, were domiciled 
“ within the territory. . , . No territorial legislation can give
“ jurisdiction which any foreign court ought to recognize agaiast 
“ foreigners, who owe no allegiance or obedience to the Power which 
“ so legislates.” Consequently, “ in a personal action. . . .  a 
“ decree pronounced m absentem by a foreign couxt, to the jurisdic- 
“ tion’ of which the defendant has not in any way submitted 
‘̂ himself, is by International Law an absolute nullity.”

The question for consideration in the present case is, therefore, 
did the defendant submit himself to the jurisdiction of the French 
Courts ? It appears that he employed a Vakil to defend the suit 
in the Court of First Instance, but on the case coming on for 
hearing the Vakil stated he had no instructions, and consequently a 
decree was passed as prayed for by plaintiff apparently without 
any evidence being taken. Subsequently, defendant applied to 
the French CouL'ta to have the ex-parte decree set aside and a decree 
to be given on the merits. This application appears to have been 
acceded to, but, on. the case coming on for hearing, the order so 
passed in defendant’s favour was set aside on the ground that the 
application was barred as not haying been made within eight days 
“ of the notice of the decision.”

The result is that the defendant had no hearing in the French 
Courts, and the mere fact of his having employed a VafcU, is not 
suffioienf; to justify oui* holding that the decree was not passed in 
absentem.

Had defendant been allowed a hearing and the oase then 
decided against him, we should have held—following Kandoth 
Mammi v. Abdu Kalandan(2) and Fmal 8han Khan v. Gfafar

(1) L.B., 21 lA ,  171J S.O. I.L.R,, 22 Calc., 222. (2) 8 14.
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Khan{V)—that having taken the chance of a judgment in his favour, 
he could not now, when an action is brought against him on the 
judgment, take exception to the jurisdiction; hut on the facts of 
the present case we find that the defendant is not precluded from 
pleading want of jurisdiction in the French Court which passed the 
decree.

Allowing' tins objection of the respondent, we direct in super- 
session of the decree of both the courts below that plaintiff’s suit 
be dismissed and that lie do pay defendant’s (respondent’s) costs 
throughout including the costs both of the appeal to this court and 
of the objections filed under section 561 of the Code,
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A P P E L L A T E  G I Y I L .

Before Mr. Justice Best and Mr. Justice Subramania Ayyar, 

THAYAjR AMMAL a n d  o t h e r s  ( P l a in t if f s ), A p p e l l a n t s ,

LAKSHMI AMMAL a n d  a n o t h e r  ( D e f e n d a n t s ) ,  R e s p o n d e n t s ,^

Mortgage—Interest ‘ post diem ’—Limitation Aot~Aot XV  of 1877, 
sehed. II, art. 116.

The plaintiff sued in 1893 to recover principal togetliG r with interest due up 
to date on a mortgage wWoh provided for the repayment of principal and interest 
iu December 1882, hut contained no covenant for the payment of interest ijosf diem;

KeU, that the claim for interest post diem %vas barred by limitation.

A p p e a l  against the decree of S. Bussell, District Judge of Chingle-’ 
put, in original suit No. 2 of 1893.

Suit to recover principal and interest due on a mortgage, dated 
the 16th February 1880. The instrument sued on contained a 
covenant for the payment of principal and interest “ within Deeem- 
“ ber 1882,”  but there was no covenant for the payment of interest 
posi diem.

The District Judge passed a decree for the principal together 
with interest up to the 31st December 1882. As to the claim, 
for further interest he treated it as a claim for damages for the 
breach of contract, and held that it was barred, by limitation on

1895. 
March 28. 
April 18,

(1) I.L .R ., 15 Mad., 82. * Appeal No. SI of 1^9i.


