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Before Mr. Justico Tottenham and Mr Justica Ghose.

JOGI SINGH (DersENpant) 9. KUNJ BEHARI SINGH AND ANOTHER
(PLAINTIFFS.)*

Act XL of 1868, s, 3—Aot VIII of 1859—S8uit against minor—Permission to
neaxt friend o defend—Presumpition whan no permission recorded by Court
—Misdesoription of minor—GQuardian— Minor—det XIV of 1882, 5. 443,

A guit wes bronght againat a mother * for self und as gusrdian of 4 end I,
minor sons of 0, deceased,” at a period when Act VILI of 1859 was in foree,
The mother had not taken outa certificate undor Aet XL of 1858, and no
permission wes recorded by the Oourt allowing the mother to defend on
behalf of the infants under the provisions of s. 3 of that Act., A dacree wus
made in the suit, and in execution thereof ceriain properly belonging to

A4 snd B was sold and purchased by X, the decres-holder. Subsequenily on’

4's coming of age, 4 and B by 4 as his next friend instituted a suit against
X and their mother o recover the property so purchased by X.

Held, that under the provisions of Aot VIIL of 1859 it was not necessary
to formally record sanction to the mother to defend.under . § of Act XL
of 1858; and that the faot of sanction having been givon might be pre-
sumed by the Court,and that on the facts of the case such presumption
was warranted.

Held, also, that though A. and B wers not properly deseribed in the pre-
vious suit, it was a mere defeot in form, and did not affect the merits of
the case, being in accordance with the prevsiling practice at the time when
the suit was bronght, and that there is no authority for saying that, when
thinors have been really sued, though in a wrong form, a decree sgaingt them
wonld not be valid.

THE facts of this.case were ag follows: On the 4th August
1871 Mussummat Jhalo Koeri, who was the mother of the
plaintiffs, jointly with her deceased husband's brother, Chet
Narain Singh, executed a mortgage bond in favor of the defen-
dant Jogl Singh, On the face of tho hond it appeared
that Mussummat Jhalo Koeri purported to he acting «for

berself and as guardian of Kunj Behari Singh and Nanku Singh,
(the plaintiffs), minorsons and heirs of Pheku Singh, deceased.”

She had not, howevey, taken out a certificate under Act XL of

% Appeal from Appellate Decree No. 354 of 1884, against the decree of
'W. Verner, Esq, Judgo of Bhagulpore, dated the 19th of December 1883
reversing the decree of Hafez Abdul Korim, Khan Bshodur, Suboulmu.te
Judge of {lyl district, dated tho 10th of Junoe 1882,
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1858. Jogi Singh subsoquontly brought a suit on tho hond,

Toarsiven and obtained a decree on the 29th Juno 1875, in execution of
0
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which he brought to sale the property in dispute' in this suit,
and at the excoution sale purchased it himself In his plaint
Jogi Singh made Chet Norain Singh defendant, and also sued
Jhalo Koeri «for self and as gnardian of Kunj Behari Singh end
Nanku Singh, minor sons of Phelu Singh, deccased;” and it
appeared that throughout the proccedings in that suit Jhalo
Koeri and the minors were deseribed in these torms,

Kunj Behari Singh having now atteined majority, instituted
this suit along with his brother Nanku Singh who was still an
infant, and for whom Kunj Bohari Singh acted as noxt friend,
against Jogi Singh, to vocover their share of the property so
purchased by him, and they made their mother Jhalo Koeri a
party dofendant. Jhalo Koeri took no part in the suit, and did
not appear or defend.

The plaintiffy’ caso was that their mother Jhalo Koori executed
the bond on her own account, and that as sho had not obtained
a certificate undor Act XL of 1858, she had no authority to
deal with their property or bind them; that thoro was no legal
necessity for the loan for which the bond was given ; that they
were not parties to Jogi Singh’s suit, and woro not bound by the
proccodings therein; and that the decree in that suit was
obtained by fraud and collusion. Jogi Singh traversed the wholo
of the plaintiffs’ allegation, and alleged that their mother had
been acting as their guardian and manager since the death of
their father, and that' he had made them parties to his suit, and
they wore reprosented thevein by hor. He further contended
that the suit was barred by limitation, inssmuch as it was
brought more than one year after an application had beon made
to the Colloctor for transfor of names in respect of tho share of
the proporty in suit.

Araongst the issues the following were raised -

(1.) Is the suit barred by one year’s limitation ? ,

(2) Was tha decrec, under which the proparty in suit was
sold, fraudulently obtained by Jogi Singh ? '

(8) Was the bond of the 4th August 1871, on which th
decree in quostion was passed, oxceuted by Jhalo Koeri as guar-.
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dian of the plaintiffs, and was the suit instituted by Jogi Singh
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instituted against her in & similar capacity, and was the decres yoex Smwen

therein passed against her as such ?

(4) Did the plaintiffy’ share in the property pass under the
sale in execution of the decree ?

(5.) 'Was the loan contracted for legal necessity ?

The Subordinate Judge decided all the issues in favor of the
defendant Jogi Singh, except that of limitation, and in the findings
of fact the lower Appellate Court concurred. Upon the question
as to whether the plaintiffs were parties to and properly represented
in the suit instituted on the bond by Jogi Singh, the Subordinate
Judge, after digcussing at some length tho following cases
which were cited and relied on by the perties—Sherafutoollah
Chowdhry v. Sreemutty .Abedoonisse Bibee (1); Komul
Chunder Sen v, Surbessur Doss Goopto (2); Humooman
Persaud Panday v. Mussamut Babocee Munraj Koomweree (8) ;

-olshan Chunder Mitter v. Buksh Ali Soudagur (4); Tarinee
OChwrn Gangooly v. Watson & Co. (5) ; Modhoo Soodan Singh v.
Rajah Prithee Bullubd Poul (8); Junghee Lall v. Sham Lall
Misser (7); Makbul Ali v. Srimatte Musnad Bibi (8) ; Buzrung
Sahoy Simghv. Mussamut Momtora Chowdhram (9); Mongule
Dossee v. Sharode Dossee (10) ; Mrinamoye Dabia v. Jogodishuri
Dabia (11) ; Shaikh Abdovl Kureem v. Syud Jaun Al (12);
Noggendro Chumdro Miltro v. Sreemutty Kishen Sobndory
Dassee (18)—decided the question in favor of the defendant,
also finding that no collusion or fraud had been: practised, that
there was legal necessity for the loan,-and that the suit wasg
not barred by limitation, and consequently dismissed the plain-
tiffs’ suit with costs.

The lower Appellate Court agreed with the Court below upon
all findings of fact, but considering itself bound by the

{1) 17 W. R,, 874, (8) 8 B. L. B, b4,

(2) 21 W. R, 208. (9) 22 W. R, 119,

(8) 6 Moo. I A., 893, (10) 20 W. R, 48.

(4) Marsh, p. 614, . {11) L I R. 5 Calq,, 450,
(6) 12 W. R, 418, (12) 18 W. R,, 58,

(6) 16 W. R,, 231, (13) 19 W. R, 183,

(T) 20 W. R,, 120,
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decisions in  Sreenarain Mitter v. Sroemutly Iishen Soondery

m Dassee (1); Mrinamoye Dabia v, Jogodishuri Dubia (2); and

KUN’T

Durgapersad v. Keshopersad Smgh (3), held, that the minors

Bruart were not logally reprosonted in Jogi Singl’s suit, and were

SINGH,

not bound by the decree or procoedings thercin. That Court
was, however, of opinion that so far as the wording of the plaint
in that suit wont it was sufficlent wndor Aet VIIT of 1859 to
constitute tho minors defendants,

Agrecing with the lower Court, thoreforo, upon tho quostion of
necassity, and the ghtonco of fraud or collusion, the lower Appcllate
Court veversed the decroo, holding that the plaintiffs wore entitlod
to a decroe declaring their nght to tho possession of tho property
in disputo on thoir repaying to the defondant Jogi Singh ene-hlf
of the considaration-money for the bond, together with mtorest
up to the date when ho obtained possession of tho proparty under
dispute.

Against that decree tho defondant Jogi Singh appealed to 'the
High Qourt, upon tho ground that tho decroe obtained by him was
binding upon the plaintiffs, and that his purchase was valid and
could not be set aside; and the plaintiffs filed cross objeotions,
contending that thoy were entitled to recover the property with-
out repayment of any portion of the bond debt, and that cven if
lishle to pay anything, all they could be legally made to pay wes
half the purchase-money paid by Jogi Singh, and not half the
debt due on the bond ‘as held by the Court boluw,

Mr. B. B, Twidale and Baboo Anund Gopal Palit for the
bppellant,

Baboo Mokesh Chunder Chowdry and Baboo Saligram Singh
for tho respondonts.

The judgment of the Iigh Court (TorreNmaM and Griosz, JJ )
whs ag follows :—

This was a guit to rocover possession of cortain propertuea
which were purchased on the 4th April 187¢ by tho dofendant
No, 1, Jogi Singh, who is tho appellant before us, at & sale in
execytion of a decrce, The plaintitfs aro the sous of ono Pheku

(1) 11 B. L, B, 171, (2) T. I« R, b Culo,, 480,
() I I, B., 8 Cule.,, 656,
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Singh; one of them is 5 minor, and the other has attained
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majority. During their minority, Chet Narain Singh, their uncle, jogr Smen

as also their mother on her own behalf and on behalf of her sons,
executed a mortgage bond for Ra, 1,700, A decree was subsequent-
ly obtained upon that document in June 1875, and in execution
of that decree the properties in suit wete sold and purchased by
the defondant. The plaintiffs brought the present suit in
January 1882 to recover possession of their share of the propertios
thus sold to the defendant upon the ground that there was no
legal necessity whatever for the loan contracted by the mofher;
that the decree was a fraiidulent one ;that in the suit in which
the said decrees was obfained they were no parties; and that
at thesale their interest in the family property did not pass,

The defondant Jogi Singh denied tho above allegdtions, and
contended that he had scquired & -valid title”to the property ‘by
the purchase,

There were several issues raised in the Court -of fifst- instance,
but they were all decided in favour of ‘the defendant. That Court
found that there was legal necessity for the loan';that ‘both iin
the bond and in the suitin which the decree was obtained, tle
minors were properly .described and represented; and that,
a.lthough no ' formal order was recorded by the Court giving
permission” to the mother under 8 8, Act XL of 1858, to act
for her minor "gons, yot inasmuch as“gho was made a
defendant in the cese as guardian’ of the minos, and déefended
the suit as such guardian, and the Court ‘admitted her defence
and decided’ the 'case accordingly, and the said: decision had
become final and conclusive, it should be understood that the
Court had given the permission in’ question.” The Court of fixst
instance further found that the decree was a bond fide one, dnd
thes the defendant had acquired a good title at the sale.

'The Clonitt, .6f Appedl below has concurred with that of fixst
* instance in all poins, excaptmg in this, that it holds, following
certain -precedents quoted in its judgment, that inssmuch as
the mother had no certificate under Aot XL of 1858, and “ it
not being apparent” -that under s. 8 of that Aect she had
permisson given-to her to déferid thé suit on behalf of her minér
sons, the minors were not represented in the said suit; ‘and
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therefore the decree was not binding upon them. The Judge at

Joar Siveu the same timo observed that ho was not prepared to say that, if

0.
Kuwy

“unaided by decisions,” he should not himself concur in the conclu-

g:rm;n gion of the Sub-Judge, but the « wught of authority” being

opposed to that view, ho was of opinion that the plaintifls were
entitled to recover, but subject to the payment of a moiety of the
money found to be due under the mortgago bond aforesaid, they
(tho plaintiffs) at tho samo time getting credit for the sum of
Rs. 1,062-6 paid by their mother during their minority.

The defendant has appealed against tho said decision upon the
ground that tho decree in execution of which the property was

sold was under the circumstances set out in tho gudgment of the

first, Qourt binding upon the plaintiffs, and that ho had acquired
a valid title under his purchase. The plaintiffs have filed
cross-objections insisting that an unconditional decrce should have
been given to them. .
It will be observed thet thoe decree in exccution of which the
property was sold was made at a time whon tho old Procedare
Code, Act VIII of 1859, was in force, and which did not contain
a chaptor like Chapter XXXI which we have in the new Proce-
dure Qode, and which prevides in s 443 that “whore the
defendant; to & suit is a minor, the Court, on being satisfied of the
fact of his minority, shall appoint & proper porson to bo guardian
for the suit for such minor, &e., & If we had to consider the -
provisions of the present Procedure Code with reforence to what
was done in the previous suit in regard to the minors, we shonld
foel grave doubts ag to whether there was any appointment of a
guardian ad litem, and whether tho plaintiffs were parties in
that case. Bub as wo have alroady obsorvod, that suit was net
governod by tho rules laid down in the Code of 1877, What we
have to do in the prosent instance is to considor tho provisions
‘of the Procedure Code of 1859, read with & 8, Act XL of
1858, and determine whether thore was such & material defeot in
the pracedure of the previous suit in regard to the minors, as
to render ‘it incumbent upon us to say that the minors were 0ot
properly represented, and that the decrco passed in that suit was
ot binding upon them. Now » 8 of Act XL of 1868 pro-
vides. that no person shall be entitled to institufe or defend s
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sult connected with B minor’s esta,te of which he cla.ims chmge

when the property is of small value, or for any ot;her sufficient
reason, the Court having jurisdiction msay allow any relative of
the minor to institute or defend a suit on his behalf, notwith-
standing no certificate had been granted. The question then arises,
whether, in the previous case, the present plaintiff's mother was
allowed by the Court, in which the suit was instituted to defend
it on their behalf If we were prepared to hold that under the
law there must be a written permission, we should have felt our-
selves bound to hold that such a permission having not been
recorded the minors were not represented in that case. But wo
do not understand the law to be so, and in this view wo are sup-
ported by a ruling of this Court in Aukkil Chunder v. Tvipoora
Soonduree (1). It 1is indeed true that in one of tho eases
rveferred to by the Judge of tho Court below a Divisional Bench
.of this Court in Mrinamoye Dabia v. Jogodishuri Dabia (2)
was of opinion “that the permission must be formally recorded,
a8 it js an act of judicial discretion which is necessarily open to
appeal ;" but it will be obsorved in the first placo that the suit in
that instance was governed by the Procedure Code of 1877 and
not, that of 1859 ; and, in the second place, it was not necessary, as
we undorstand the case, for tho learned Judges who decided it
to come to apy decision upon this mattor ; and, in tho third place,
the unrecorded order of the Court (supposed to have been mado)
allowing the mother to a.ppea.r for the minor was mado, in the
course of the same proccedings which wero the subjoct-matior
of appeal to this Court, and therefore the whole of the proceedings
having been before this Court i in appeal, the learned Judges were
in & pos1t10n to pronounce, and were anthorized to pronounco,
judgment upon the question of the 1egu1a.nty or othorwise of
the proceedings in connection with the appearance and represen
tation on beha.lf of the minors, An.order like this is not by
itself, subJect to appeal, but if the case in which the order is
mode is appealed agaiost, its propiiety and validity may be
determined by the Appellate Court. But, in the present instance,
the action of the Court in allowing the mothor to defond i;lns

(1) 22 W, R., 526, @). L LR, 5 Calo, 450,
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suit on bohalf of her minor sons is not bofore us in appeal;

Joar Sven  What wo have to detormine is, not whether the Court was right

¥,
Kuna
Bunarn
SINGLL,

in allowing the mothor to ropresont the minors and to defend
tho suit on their behalf, but whethor, as & mattor of fact, the
Oourt did allow her to do so. Upon this mattor, the Court of
first instanco, upon a considoration of tho whole of the eircum.
stances, camo to the conclusion that it was to be prosumed that

the Court did accord such permission to the mother, - Tho learned.

Judge of the Appellate Oourt doos not in any way disagree with
tho first Court in thix conclusion, but on the contrary observes;

am’ not preparod to say that, if' unaided by decisions, I should not -

myself coneur in this finding of the Sub-Judgo.” ,

That being so, it really comos to be a question of fact, wiz,
whcther the conclusion arrived at by both tho Courts below in

this matter, viz, that under tho circumstances permission .may

bo presumed to have been given, is crroncous in law. 'Wo are of

opinion that tho grdunds upon which thoe Courts below have -

proceeded nre such as legitimately warvant such a conclusion, :

and we are uunablo, nor are wo called upon to disturb the
gaIme, ‘ :

- Besides 'tho cage reforred - to above, viz., Mrinamoye Dabie v,

Jogodisluri Dabia (1), tho learned Judge of the Court below
hias rolied upon two docisions of the Privy Council; wiz, Siie
naraint Mitter v. Sreemully Kishen Soomdery Dassee (2), and
Durgapershad v. Keshopersad Singh (3).

+ In tho first of these two casos, the suit was for sotting aside
two deeds for the adoption of & child, and it was brought against

Sri Narain Mittor “for himself and guardian of his minor son.”.

Thé Judicial Committeo, being evidently of opinion that ‘the
minor was not properly described, held that the child was no
porty to the suit, and then made tho following observations:
“Tf the son had been made co-defendant, it would have been
nocessary to havo & gusrdion appointed for ‘him. If the child
was adopted, his natural father was not his gumdla.n On » suit
by the'plaintiff to set aside the doeds upon tho ground that thete

(l)’Ic Lu Ru 5 Oﬂlc., 450\ (2) 11 Bq Ll Rl) 171|
(3) I, L. R, 8 Cale,, 656,
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had been no adoption, the plaintiff had no more authority to
constitute the father the guardian of hiy son, by suing him as
guardian, than the father would have had to constitute the
plaintiff the guardian of the child if he had sued her for a de-
claration that the child had been validly adopted. If the father
really refused to give the child in adoption, because he did not
desire to have him adopted, he was not a proper person to protect
the child’s interest, or likely to make the best case in his behalf
ina suitto declare the adoption invalid” What the Judicial
Committee held, was that in the circumstances of that case the
defendant could not be constituted guardian of the minor, and
that the minor gas ot represented by his natural father. That
case is therefore really no authority for the question which the
learned Judge. had to decide in this case, and it will be observed

that the remarks of the Judicial Committee were made in appeal”

againgt the judgment of the lower Court in the suit in which
the minor was said to have been sued against through his
guardien. Inthe present instance, the proceedings of the suit
which was instituted against the minors are not before usin
appeal.

In the other case, namely, in the case. of. Durgapershad v.
Keshopersad Singh (1) it appears that the suit in which the
previous decree was obtained was brought against the minors
under the guardianship of both their uncle and mothér. An
ex-parte decree was in the first instance passed against hoth the
defendants ; but subsequently, upon application by the mother,
the Court revived the suit, but eventually struck off the name
of the mother, and did not allow her to appear as the. gua.rdia.n
of the minors. It seems to have been contended thet the uncle
was the guardign, but the Judicial Committee held that he
was not g0, he nob having obtained & certificate under s 3,
Act XL of 1858, No question seems to have been raised as
to whether or not the uncle had been permitted under the
proviso to 8, 8 to defend the suit on behalf of the minors;
and, indeed, in the circumstances of that case, the question
could not be raised. The decree Was an ez-parig one. There wes
no appearance at all on behalf of the minors, and therefore

(1) L L. R. 8 Calc,, 656.
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1835  the Court was not calléd upon at any time during the Progress
of the suit; to oxercise the discretion vested in it by the proviso
Kows 1o 8 8 Act XL of 1858. That being so, tho only question
Beuarr  hefore the Judicial Committes was whother the suit wag brought
SINGL, . . ;
sgainst the minor reprosemted by a legal guardian. In thig
view of the matter, it appears to us that the docision in that
cose docs not help us iu deciding tho questions raised on the
Ppresont occasiomn, ‘

Being of opinion, as alrcady oxpressed, that s, 8 of Acg
XL of 1858 doos not roguirc any written order allowing the
next friend to suo or defoud a suit on behalf of tho minor, and
that the Courts below havo rightly found that such o permission
might bo presumed in this case, we cannot but hold that the
minors wore duly ropresented in tho previous. suit, and are
thorefore bound by thoe rosult thercof And we may observe
that tho view which wo tako of this mattor accords with that
cxpressod by tho Allahabad High Court in Kedur Nuth w Debi
Din (1).

Thero is one other point that wo think we onght to notice. If
was a point that wos raisod by tho learned vakeel for ihe re-
gpondent, oiz, that tho minors woro not proporly deseribed in
the previous suit. This is indood true; bub this was moroly a
defect in form—a defect which does not, in owr opinion, affoct
the true merits of the cnse. Tho description that wos given of
the -minors was in accordance with tho prevailing praclice at
the time whon that suit was brought; and wo agroo in the
viow expressed by a Divisional Buench of this Court in holding-
“that thero is no anthority for saying that whoero tho minors:
have boon really suod, though in o wrong form, a decroo against
thom would not bo valid"—Grish Chunder Mookerjee v. Miller
(2): Sco also Komul Chunder Sen v. Surbessur Doss Goopto (8),
The dectoo agninst tho miiiors was obtained, and tho sale took
place in oxcoulion in tho year 1876, and we think. it would
not be right after this length of timo to unrip all that hos
taken place, and disturb the title which the defendant nequired
§O MANy yoars ago.

(1) I L B4 AlL, 165, (2) 3 0, L B., 17,
(3) 21 W. ., 298,

JOGT SINGH
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Upon all these considerations we are of opinion that the
decree of -the lower Court should be set aside, and that of the
first Court restored, with costs.

Appeal allowed.

Defora Ay, Justico' McDenell and Mr. Justice Macpherson. 1885

LAL MAHOMED (Druxpast) oo KALLANUS (Pramtier).¥ Aprit 29,
Evidence—Estoppel of tenani—dct I of 1872, &, 116—Derivative title.

A, & ryot, being in possession of a ceriain holding, executed a kabuliat
regarding this holding in favor of B, (who claimed the land, in which the
holding was includegd, under a derivative title from the last owner), and pmd
rent to B thereunder.

Held, thet 4 wos not estopped by a, 116 of the Evidence Act Lfrom dis-
puting B's title.

The words “at the beginning of the tenancy™ in 8,116 of Aot I of 1872
only apply to cases in which tenanis are put into possession of the tenancy
by the persoh to whom they have attorned, and not to cases in whick tho
tenants have previgusly been in possession,

Ta18 was & suit for arrears of rent. )
_ The plaintiff alleged that he had obtained an djarg potiah for
ten years, from Kartick 1287, of an eight-anna share in a certain
mouzah from Mahomed Ismail, Mahomed Eayashin, Shamshes
nessar Bibi, Azizanesse Bibi and Shaban Bibi. That one Sheikh
La,l Mahomed had, subsequently to the execution of the ijare
potta.h executed in Baishakh 1288 a Zabuliat. for three years on
account of a certain jote in tlus mouzah, which jote had formerly
been held by Sheikh Lal Ma.homed under Ma.homed Jamail, and
that “the rent of this jote bemg in sxrears, he brought .this suit
for the purpose above mentioned,

The defendant denied that the persons under whom the plaintiff
claamed had bad any right in the mouzah, and stated that he
Lha.d never pa.I.d rent to any of them. . He further stated that one
Eloram Hossain wa.s*qngma.lly the owner of an eleven-anpa ‘share
in_this ‘mouzah, and that he had paid rent to hir for the lahd for

* Appen,l from Appellate Deoreo No. 2222 of 1883,  agsinst the dedres
of Bahoo Parbati Goomur Mxtter, TFirst Subordmate J udge of Mymonsingh;
dated the 18th July 1888, reversing the decree of. Bnboo Hari Nath Rm,
Munsift of Bakitpore, dated the 14th of Februsty 1888,



