
We must reverse the decrees of the Courts below and give baiambal 
plaintifi a decree direoting the document to he registered under 
section 77 of the Eegistration A ct The plaintiff is entitled to 
her costs in this Court and in the Lower Appellate Court, hut 
we direct that each party pay her and his own costs in the Court 
of First Instance since this point was not there taken,
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APPELLATE CIYIL,

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best.

BADI BIBI SAHIBAL a n d  o t h e r s  (D e f e n d a n xa Nos. 1, 3, 5, 1892.
6, 7, 15, 16 , 18, 39  a n d  4 9 ) , A p p e l l a n t s ,

V.

SAMI PILLAI (Plainxiff)j Eespondent.̂**

Civil Procedure Code—Act X /F  o f  1882, ss. 13, 43—'Rea judicata— Cowri of JtirUdia- 
tion competent to try sulsequent suit—Suit for interest on a bond' waivingf right 
already accrued to sue fo r  primipal—Second suit for  principal and interest siilse  ̂
quenthj accrued—Limitation Act—Act X  V of 1877, achcd. II, art. 11G—Mortgage— 
Interest post diem in absence of covenant—Miihamnadm Law— Shares of maks md 
females in sulject o f  altumga grmit—Hypothecation hj gosha loomen—Etih as to 
proof of bona fides.

Certain Muhammadans hypotliecated to tho plaintiff to secure repayment of a 
debt, their interest in lands, which had been enfranchised as a personal inam—a 
claim that tho lands constituted the endowment of c3ortain mosques having been 
rejected at the inam enqniry. 'i'he hypothecation deed was executed in 1875 and 
registered, and it contained the following terms with regard to interest and the 
repayment of the debt:— “ "We (the obligors) shall pay interest at 7 per cant, per 
“ annum before the 30th Ootober of each year j we shall pay in full the principal 
“ jamount on 30th October 1878 after clearing ofi the interest and redeem this deed: 
“ should we fail to pay the interest regularly according to the instalments, we shall 
“ at once pay the principal, together with the amount of interest.” Default was 
roads in the payment of intere.st in 1876 ; and in 1877 the plaintiff sued in a 
District Blunsif’s Court for tho interest then due, expressly stating in the plaint 
that he agreed to accept payment of the principal and the subsequent years’ interest 
at the times fi.xed in. the deed, and he obtained a decree as prayed. The plaintifi 
in 1888 now sued the executanta of the above instrument and their heirs and

m
Appeal Ho. 88 of 1891.
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Badi Bibi ŝp^esentatipes £o recover the prineipal, togetliei' vntli interest up to date, Th®
Sahibal Court of 'First Instance held that tbo claim for a personal decree was tarred by limita-

Siiai P Ai passed a decree directing the sale of the hypotliecated land in default of
payment of the principal, together -with interest up to date. On appeal:

(1) that this suit v̂as not barred by Civil Procedure Code, section 43, 
although the creditor’s election not to seek a decree for the full amount in the 
suifc of 1877, had not been communicated to the debtors before that suiti

(2) that since the instrument did not provide for interest j^osi dim  any 
claim in the natui-e of a claim for such, interest could be allowed by way of damagea 
only and was not a charge on the land, and in the present case such claim, was 
barred by limitation;

(3) that under the circumstances of the ease the rule as to the equality 
of the shaxes of males and females in the aubjset of an. altumga grant was in.- 
applicable j

(4) that those of the defendants, against whom the District Munsif had 
■wrongly passed a decree in. 187 7, were not precluded from the right to have their 
shares in the land exonerated in the present suit ;

(5) that twc gosha women, who had executed the instrument in conJunc» 
tion with their son and brother, reapeotivoly, were not, nnder the circumstances, 
entitled to have thoir shares exonerated, for want of proof that the transaction had 
been explained to them. Ashgar A U v .  Delroos lianoo JScgtun, I.L.K., 3 Calc., 324, 
distinguished.

A p p e a l  againsfc the decree of H. H. O’Farrell, Acting District 
Judge of Tricliinopoly, in original suit No. 6 of 1888.

Suit to recover principal and interest duo on a liypotliecation 
"bond, dated 30th October 1875, and executed b j defendants Nos. 1 
to 11 and the ancestors and prodcccjsors in title of the other defend­
ant to the plaintifi to securo a loan of Rs. 19,000. The principal, 
together with interest calculated at the contract rate up to the date 
of suit, and a small sum claimed as having been paid by the plain­
tiff for kisfc in respect of the land hypothecated, amounted to 
Es. 33,541-6-0. The bond (exhibit A) after the description of 
the land and the words of hypothecation recited that the principal 
^as borrowed to pay off certain judgmeut debts, &c., and pjoceeded 
as follows ‘.™

“ Since we have received this sum of rupees nineteen thousand 
“  aa detailed above, we shall pay interest accraing on the said sum 
“ at 7 per cent, per annum from this date within the 30th October 
“ of each year and endorse payment on this. We, or those who 
“ are entitled to our assp.ta and liabilities, shall pay in full the 
“ principal aniount Stated above 6n thft 30th October 1878 after 
“ clearing off th^ interest, and redeem this deed and the hypotheca.

Should we fail to p&y fchft intecrest regularly according to the



“ instalments, we shall at once pay in ready money the principal, Bam bebi 
“  together with the amount of interest accruing, irrespective of the 
“ subseq̂ uent instalments for payment of the principal amonnt.”

The defendants put the plaintiff to the proof of the bond 
and of their liability thereunder: and among other defences 
they pleaded that the lands in question, haying been the subject 
of a religious endowment, were incapable of being hypothecated; 
the District Judge, fiading that they were enfranchised inams, 
overruled this defence.

They also pleaded limitation, and the District Jndge held with 
regaid to this plea, that the claim for a personal decree was barred 
by limitation.

A question was also raised under Civil Procediira Code, seo- 
tion 43. It appeared that the obligors had made default in the 
payment of interest on 30th October 1876: in the following year 
the plaintiff instituted original suit No. 845 of 1877 on the file of 
the District Munsif of Trichinopoly to recover the amount due 
on account of interest at that date and obtained a decree. The 
plaint in that suit contained the following clause

“ Although it is mentioned in the said document that, if default 
“ be made in the payment of interest even in one year, the whole 
“  amount shall be recovered irrespective of the subsequent instal-?
“ ment, yefc as the plaintiff has agreed to receive every year the 
“ interest payable in that year and the principal within the period 
“  stipulated therefor, this suit has been brought only for the 
“ interest of the past one year. PlaintiS has agreed to receive 
“ the subsequent interest and the principal according to the 
“  instalment.”

Among the defendants, against whom that decree was passed̂  
were the present defendants Nos. 15 and 16, who now pleaded that 
their shares in the land were nob affected by the hypothecation..
It was further pleaded on behalf of defendants Nos. 1 and 5, who 
were gosha women, that their shares were not validly hypoth^ 
cated, as they did not understand the nature of the transaction 
when they executed the instrument in suit, The District Judge 
overruled the last-mentioned pleas also and in tSe result passed a 
decree for Es. 31,381^8'^0 with further interest from the date of 
the plaint to be, recovered from the shares of cerfcsjn of the defend  ̂
ants (esonerating those of others of* the defeadanta) ttad diamissQd. 
the ftlaim for a personal decree.
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B a d i B i b i  Defendants Nos. 1, 3, 5, 6, 7, 15, 16, 18, 39, and ,49 pre- 
Sa-hjbal ferred this appeal to the High Court, and the plaintifi filed a 

Bami Pillai. memorandum of objections.
Bliashyam Ayyangar for appellants.
Subramnmja Ayyar, Ramachandra Ayyar and Rajagopala Ayyar 

for respondent.
Judgment.—This is an appeal against the decree of the 

District Judge of Tricliinopoly by some of the defendants 
Nos. 1, 3, 5 to 7, 15, 16, 18, 39 and 49. The suit was brought 
by the respondent on the hypothecation bond, exhibit A, dated 
30th October 1875, executed to the plaintiff by defendants Noa. 
1 to 11 and four others to recover Es. 33,541-6-0 made up of 
Es. 19,000 principol, due under exhibit A, and Es. 14,934-12-8 
interest thereon, together with Es. 94-8-4, amount of kist paid 
by the plaintiff in December 1886 and interest thereon. The 
plaintift asked for a decree for the above amount on the responsi­
bility of the hypothecated property and also that defendants be 
held personally liable.

The Judge held the personal remedy to be barred, but passed 
a decree in plaintiff’s favour for Es. 31,381~6-0 with interest 
thereon at 7 per cent, per annum from date of plaint to date of 
payment, plus Es. 94-8-4 and interest thereon at the same rate 
from December 1886, and directed the sale of the hypothecated 
property (with certain exceptions) in default of payment.

The first obj ection argued before us is that the suit was barred 
by section 43 of the Code of Civil Procedure by reason of origi­
nal suit, No, 845 of 1877, instituted by plaintiff to recover tho 
first year’s interest due under the document A. The document 
provides that interest accruing on the principal sum of Es. 
19,000 at 7 per cent, per annum shall be paid by the 30th 
October of each year, that the principal itself shall be repaid on 
the 30th October 1878, and that, in default of payment regularly 
each year, the plaintiff shall be at liberty at once to claim pay­
ment of the principal and interest in arrears. The first yearns 
interest not having been paid on the 30th October 1876, the suit 
No. 845 was brought on the 29th October 1877, The plaint 
therein stated (paragraph 3) that ‘plaintiff had agreed to receive 
yearly the interest due for each year and the principal at the stipu­
lated time, and that he would accordingly receive the interest for 
X877 and 1878 and the principal at the time, stipulated in the
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document. The Judge held that the plaintiff having expressly eaci Bibi
waived his right to claim the principal and interest at once at the Sahibai,
date of the former suit had no cause of action to sue for more Sami F i z u i .

than the interest then due, and that section 43 of the Code of 
Civil Procedure was no bar to the present suit.

It is argued before us that no evidence has been adduced to 
show that plaintiff had, prior to the date of the plaint in the 
former suit, waived the right he had to sue for the principal as 
well as the interest, and that the statement in tho tlien plaint, 
that he was willing to accept the princip.il and subsequent years’ 
interest at the times originally fixed in exhibit A  did not amount 
to a waiver within the meaning of section 43.

We are unable to accede to this contention. Tho alternative 
provision in exhibit A is one that was inserted for the exclusive 
benefit of the plaintiff. He had, therefore, an option to sue either 
for the first year’s interest only or for the same, together with 
the principal amount. It was only necessary that he should mani­
fest his intention of waiver by some overt act which could not be 
recalled. This he did by instituting the suit of 1877j and obtain­
ing the decree for the first year’s interest alone, expressly 
stating in the plaint in that suit that ho exercised the option.
We are unable to accept the argument for the appellants that in 
order to save section 43, it was incambent on the plaintiff to 
have previously communicated to the defendants the election 
made by him. The real test appears to us to be not whether the 
option was exercised with the privity of the defendants, but 
whether it was so exercised as to determine the plaintiff’s locus 
‘penitentim. The first contention must, therefore, be overruled.

It is next contended that the Judge was in error in awarding 
interest on the principal amount subserjuent to the 30th October 
1878, as exhibit A  does not provide for interest posi diem. We are of 
opinion that this contention must prevail. The document contains 
no provision for the payment of interest after the 30th October 
1878. We cannot, therefore, treat the interest claimed for the 
period subsequent to that date as a charge on the hypothecated 
property. As observed by Lord Cairns in ‘ Cook v. Foioler{l)
“  any claim in the nature of a claim for interest after the date up 
“  to which interest was stipulated for would be,a claim really not
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UABr UiBi “ for a stipulated sum and interest but for damages, and then it
Sahibal u r̂giild ba for tKe tribunal before ’̂ vMcll tliat claim was asserted to

V.
Sami Fiuai. “ consider the position of the claimant, and the sum which, properly 

and under all the circumstaiices, should bo awarded for damages/’ 
As was also stated by Lord S el borne in the same caso interest is 
given posi diem “ on the principle not of contract but of damages 
for the breach of contract.” This principle has been followed 
b j the High Courts of Calcutta and Allahabad. Guclrl Eder v. 
Bhubaneswari Ooomar Singh (l)and IlansabAli v. Gulah Chand(2). 
Treating the claim as a claim for damages for failure to pay 
the principal on the 30th October 1878, we must hold it to bo 
barred under article 116 of schedule II of the Limitation Act.

It is next urged that defendants Nos. I and 6 were gosha 
women, and that thero is no ovidenco to show that the transaction 
tinder A was explained to them. Both these defendants admitted 
the execution of A, and first defendant did not deny her know­
ledge of its contents. Although they are gosha ladies, they 
executed the document, the former in conjunction with her son 
and the latter in conjunction with her brother. W o do not, there­
fore, think that the present case falls within the scope of tho 
Privy Council’s decision in the case of Ashgar AUy . Ddroos Banoa 
Begum{^). Moreover, we observe that this objection was not 
taken in the former suit of 1877.

Another contention is that fifth defendant was a minor at th© 
date of eshibifc A. She does not appear to have pleaded minority in 
her written statement or applied for an issue with regard to it. 
Neither did she appear in the former suit and take this objection. 
The contention appears to be an attempt to take advantage of a 
statement mado by the plaintifi’s second witness in his cross- 
examiaation. The witness was called merely to provo his father’s 
signature in the document A, and wo are not prepared to attach 
much importance to tho indefinite statement made by him as to 
fifth defendant’s age twelve years prior to this suit. "We must, 
therefore, overrule this objection also.

The next contention is that in computing the shares of thirty- 
ninth and forty-ninth defendants the Judgo has made a mistfiko- 
This objection appears to be well founded. The share of thirty- 
ninth defendant is and that of forty-ninth defendant
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making together or The contention that as the grant Badi Brat

was altmnga, no distinction ought to he made between males and 
females in computing their shares, is found to be untenable on Baui 
referring to the passage in MaoIS’aghten (page 329) on 'which 
appellants rely. It is clear from, that passage that the rule relied 
on is applicable in the award- of shares to persons entitled to 
participate in the benefit of an endowment of which the profits 
alone can be divided, the endowment itself being impartible.

It is clear from exhibit III that though the village was claimed 
at the inam enquiry as jointly endowed for two mosques, the 
claim was rejected and the defendant’s family enfranchised the 
village as a personal inam. This contention, therefore, also fails.

The next objection is that the shares of defendants Nos. 15 
and 16, who are the brothers of defendants Nos. 39 and 4D, 
should also be exempted from liability for the plaint debts. The 
mere fact of defendants Nos. 15 and 16 having been parties to 
the former suit, does not estop them from claiming tho exemption 
in this suit, which the District Munsif had no jurisdiction to 
entertain. We must, therefore, exonerate their shares which 
amount to /A  or rfo.

It is next urged that the Judge is in error in omitting to ex­
clude the share of the eighteenth defendant from liability for the 
debt. It is not denied that eighteenth defendant is in possession, 
and in the absence of proof that he inherited the shy.re in his 
possession from those who executed the document A, such share 
ought not to have been made liable for the debt. This share zi-a 
must, therefore, be exempted.

The next contention is that under the lease B the plaintiff 
received more than what was sufficient to cover the interest for 
the two years 1876 to 1878, and that the Judge was in error in 
not ascertaining the actual amount received and giving defend­
ants credit for the excess. There is no evidence to show that 
the receipts were in excess of tlie interest. Moreover  ̂ tho docu­
ment E does not contemplate any euch excess. It is admitted 
that the first year’s receipts were not sufficient to cover the in­
terest for that year, and it appears, from the remark made by tho 
Judge in paragraph 67. of his jadgment, that defendants ab­
stained from calling evidence on the point on the understanding 
that the claim for those two yearŝ  interest was to be set oS 
against the receipts. This objection, therefore, also fails.
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Bxm Bw It is nest urged that defendants are entitled to be credited 
Bahibal two sums,—ItS. 1,000 and Ea. 300—received by the plaintiff.

Bami PiiLAi. regards the Rs. 1,000, there is nothing to contradict the
plaintiff’s evidence that it was received by him. prior to the date 
of exhibit A, and that the amount was deducted in 1873, when a 
previous bond was executed. As regards the Es. 300, plaintiff 
has accounted for only Es. 200, and for the remaining Es. 100, 
credit must be given to the defendants.

The decree of the Lower Court will be modified to the 
extent indicated abovoj and the costs of the appeal assessed 
proportionately.

As regards the memorandum of objections filed by the re­
spondent, it is first argued that there is no reason for exempting 
the shares of defendants Nos. 39 and 49. Although they in­
tervened ill the suit, it is not denied that their relationship to the 
owners of the village entitles them to shares. This being the 
ease, we cannot allow the objection in the absence of evidence of 
their having forfeited their shares.

The objection with regard to the revenue sales is not pressed, 
as the purchasers are not parties to this appeal.

With regard to the remaining objection, it is conceded by 
defendants’ pleader that the kudivaram right of the three persons 
named in document A  in items Nos. 2 to 10 of the plaint 
schedule was included in the property hypothecated. Wo shall, 
therefore, direct that the kudivaram right of the first, third and 
sixth defendants in the said items be also held liable for the 
plaint debt.

There will be no order as to the costs of this memorandum of 
objections.
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