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The second clause of the same section makes punishable wilful
acts of driving or knowingly permitting cattle to be upon a rail-
way line, and provides that, at the option of the railway adminis.
tration, the owner, instead of tho person in charge shall be punish«
able. This provision is of a very penal character, and it removes
the discretion as to the person to be held liable to punishment from
the Court to the railway authorities. No such discrefion is given
to the railway administration when tho straying of the cattle has
been through negligoneo; There is nothing to vestrict the power
and duty of the Magistrate to ascertain in such cases whether the
person charged has himself been guilty.

In the case referrod we are of opinion that the acquittal of the
owner was correct.
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Christian Mavriage Aot—Aot XV of 1872, s4. 8, 68— Unauthorized marriaye of @
Christion ehild—Persons professing Christian religion,

The accused who was charged with having committed an offence under Indis
Christian Marriage Act, section 68, was noquitted on its appearing that tho Chri
tian whose marriage he purpovied to solemnize was a c¢hild of the age of l,hr
years. The child hud been haptized and her father wus o Christian :

Held, that the child was a pevson professing the Christian religion within tl
meaning of section 3 of the Indiun Christian Murriage Act, and that the acquitt:
s Wrong.

“ast of which the records were called for by the High Court
he exercise of its revisional jurisdiction boing sessions case N¢
2 of 1894 o the file of the Sessions Court of Masulipatam,
® The facts of the case and tho grounds of the judgment of
squittal were stated by E.C. Rawson, the Sessions Judge, a
i lows i— . . . 7,
+ The prisoner is charged under section 68 of the Indian Chrind
an Marriago Act- (Ar’r XV of 187") with hmvmg solemnized a

* (riminal Bevision Cose No. 398 of 1894,
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marriage between Jalatati Kabulaya and Nakka Martha (the latter
being a Christian), he not being authorized to do so under seetion
& of the Act.

The facts alleged are that the marriage was fixed for the 11th
April last, but that the first four prosecution wituesses (who are
respectively a catechist, a sub-catechist, a preacher, and an unoffi-
cial member of the Lutheran community) protested against it,
and it was aceordingly put off till next day. On the evening of
the 12th, the marriage was performed by the aceused. The wit-
nesses give a detailed description of the ceremony.

The fifth prosecution witness, the Rev. Dr. UhLl, of the Ln-
theran Mission, deposes that he received a veport of the marriage
and filed a complaint. He also proves that accused has no license
“to perform marriages.

I do not think it necessary to discuss the prosecution evidence
at length, as I am of opinion that, even assuming it to be trv
0 offence has been committed within the meaning of section -
éf the Act.

It is admitted that the girl Martha, who was masried, is on
three years old. Now section 68 renders penal the unauthoriz
solemnization of a marriage between persons one or both
vhomn is or are a Christian or Christians.” And the word « Ch’

R aﬁ is defined for the purposes of this Act as meaning a “ perst
Wofebsmg the Christian religion.”
s In order, therefore, toconvict the accused, it would he necessas
hold that the girl Martha is a “ person professing the Chuisti
igion.”
“ Tt is argued by the Public Prosecutor that therecis a gener
ssumption, that the children of Christian parents are al:
ristians, And he relies on the Privy Council case of Skinner
de(1) wherein it was held that a child born in India, who
%hel was g Buropean British subject and a Christian, must 1
" pesumed to have the father’s religion and his corresponding civ
Ind social status. But that was a case in which the question we
8y of guardianship, and I do not see how the ruling can t
thylied to the facts of thiscase. The Indian Christian Marriag
Wh % is a special law creabing certain special offences in connectio.
Wlth Christians. For the purposes of this Act, the Legislature hr

(1) 14 M.LA., 809,
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specially defined what they mean by a Christian. They say it is
a person who “ professes the Christian religion.” It is not pro-
tended by the Public Prosecutor, and it would of course be an
absurdity so.to pretend, that a baby of three years old can
“ profess ” the Christian or any other religion.

While I fully admit, therefore, that for ordinary purposes
(for instanmee in questions relating to the girl’s civil or social
status), the prosumption that she was a Chuistian might be made;
I am unable in dealing with a special penal Act, creating a speciaf
offence, and containing a special definition, to read anything mora
intp the definition than has been deliberately put there. If it be
argued that it is not likely that the Legislature intended to
exclude a marriage of this sort (which from a Christian point of
view is of course more objectionable than that of a grown up
woman) from the penal provisions of the Act, I can ouly gay that
&dgos have power simply to administer the law as it is, and not

introduce things which they may think ought to be the lawl
;0 Acts which do not eontain them. d

For the above reasons I am compelled to hold that the evidencl
r the prosecution does not show that the accused has commiitos
o offence chargod, and I, thorefore, under section 289 of the
-iminal Procedure Code record a finding of not guilty, and ord:
at the accused be set at liberty.

The Govermment Pleader and Public Prosecutor (Mx. Powe .
r the Crown.

The accused was not repregented.

JopamENT.—The words “ person who professes the Christi
ligion ” as used in Act XV of 1872 mean in our opinion 1’\3’
ly adults who profess that religion, but also their children, w,y
e in law presumed to follow their father’s xeligion ; and it is
idence that the child in this case was baptized. o
‘Wo must set aside the order of acquittal and divect that #u

56 be re-tried.




