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Omaxmarax: 10 the ahsence of a notification under section 5 of Act X1V o
Vamoms, 1874, We find, however, that the Act VIII of 1890 extends to
rasvs. the whole of British India (see section 1, clause 2). Thereforo

no notification under Act X1V of 1874 is necossary.

Tt is urged, on the other hand, on behalf of counter-petitioner.
that, under Act VIIT of 1890, scction 47, the appeal lies dircetly tc
this Court, and that, therofore, the petition was wrongly presented
to Grovernment in tho first instance; but we observo that tho orde:
appealed from is not that of a Distriet Court’ but of tho Gov-
ernor’s Agent, aud therefore wo derive our jurisdiction no
directly from Act VIII of 1890, but by tho reference made b,
Government under Rule XXXT of the Agency Rules passod under
Act XXIV of 1839. Wo are also not prepared to attach weight
to the objection that it was not competent to Govornment to refor
to us a petition such as tho present, which is an application to set
aside an ev-parte ovder as to which no appeal is provided in the
Act.  Section 48 of the Act allows us to interfere under section
622 of the Codo of Civil I'rocedure and we observe that, in the
present rase, the order in question was passed without hearing the
petitioner’s vakil, The vakil should have been heard before dis-
posing of tho potition.

We set aside the order and remand the case for disposal afresh.
i1 accordance with law after hearing the petitioner’s vakil,

The costs hitherto incurred will abido and follow the rosult.

APPELLATE CRIMINAL.

Before 8t drthur J, 1. Colling, K., Chief' Justice, and
Hr. Justice Parker,
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whailways del—det IX of 1890, s, 195—TPermitting « Cuttle to stray upon @ railwa-—
o Diseretion of Muagistrale,

‘When the owner of cattlo which have heen allownd to stray upon a 1ailway,
is yprogocuted wnder Railway Act, 1880, seetion 125 (1), the Magistrute is houm.l
to ascertain whether the person charged was himeclf guilty,

# (riminal Revision Case No, 480 of 1804,
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Case veferred for the orders of the High Court by H. Moberly,
" Acting District Magistrate of Malabay, under Criminal Procedure
Code, section 438.

The case was stated as follows :—

Tn calendar case No. 2063 of 1894, on the file of the Calicut
Town Sub-Magistrate, one Mataparambath Andi was prosecuted
ander elause (1) of section 125 of the Indian Railway Act, because
‘his cow trespassed on the Madras Railway, which is provided with
fences suitable for the exclusion of cattle. Admittedly a cow
“elonging fo the accused did stray om the railway., The Bub-
Magistrate acquitbed the accused on the ground that he had ap-
pointed a person to be in charge of the cow, and that it was
owing to that person’s negligence that the cow strayed on the
line.

Clause (1) of section 125 of the Aect runs thus :—¢ The owner
“or person in charge of any cattle straying on a railway provided
¢ with fences suitable for the exclusion of cattle shall be punished
“with fine.” In the present case acow straved an. a vai--1y pro-

s DT B,
perly fenced, yet nobody was fined. I subn -al the un- railway
authorities prosecute the owner, the owner _._.. be fined, no

matter whether he had placed anybody in charge of the cattle i.r

not. To support this view I would refer to clause (2) of tha

same section, which leaves it to the railway authorities to decide
-whether, in the case of cattle being wilfully driven on any rail-
‘way, the person in charge or the owner shall be punished.

In my opinion seotion 125 of the Act leaves nothing to the
discretion of the Mugistrate. If an offence has been ecommitted,
the Magistrate must fine the person prosecuted, whether he be
the owner or the person in charge of the cattle.

The Government Pleader and Public Prosecutor (Mr. Pouell) tor

the Crown.

. Jupement.—Bection 125, clanse (1) of the Railway Act, ma.kes
" punishable the negligence of the owner or person in charge o
any cattle which stray upon the line. The section recognize
the obligation of the owner to prevent the oattle from straying
while at the same time it provides that the megligence of the
person in charge may be punished. There is nething in the claus
" to restrict the diseretion of the Court in ascertaining upon whor
the fault really lies and awarding the punishment accordingly.
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The second clause of the same section makes punishable wilful
acts of driving or knowingly permitting cattle to be upon a rail-
way line, and provides that, at the option of the railway adminis.
tration, the owner, instead of tho person in charge shall be punish«
able. This provision is of a very penal character, and it removes
the discretion as to the person to be held liable to punishment from
the Court to the railway authorities. No such discrefion is given
to the railway administration when tho straying of the cattle has
been through negligoneo; There is nothing to vestrict the power
and duty of the Magistrate to ascertain in such cases whether the
person charged has himself been guilty.

In the case referrod we are of opinion that the acquittal of the
owner was correct.

APPELLATE CRIMINAL.

Befoyg M. Je&sfz'cfrﬂuttu.smni Ayyar and Mr, Justice Best,
¥ the potitic QUEEN-EMPRESS
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Christian Mavriage Aot—Aot XV of 1872, s4. 8, 68— Unauthorized marriaye of @
Christion ehild—Persons professing Christian religion,

The accused who was charged with having committed an offence under Indis
Christian Marriage Act, section 68, was noquitted on its appearing that tho Chri
tian whose marriage he purpovied to solemnize was a c¢hild of the age of l,hr
years. The child hud been haptized and her father wus o Christian :

Held, that the child was a pevson professing the Christian religion within tl
meaning of section 3 of the Indiun Christian Murriage Act, and that the acquitt:
s Wrong.

“ast of which the records were called for by the High Court
he exercise of its revisional jurisdiction boing sessions case N¢
2 of 1894 o the file of the Sessions Court of Masulipatam,
® The facts of the case and tho grounds of the judgment of
squittal were stated by E.C. Rawson, the Sessions Judge, a
i lows i— . . . 7,
+ The prisoner is charged under section 68 of the Indian Chrind
an Marriago Act- (Ar’r XV of 187") with hmvmg solemnized a

* (riminal Bevision Cose No. 398 of 1894,



