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This petition cams on for hearing on the 23rd November
1893 before the Full Bench. -

Makirdera Ayyar for petitioner.

Rujugopalachariar for respondent.

Referencs was made in the argument to Civil Procedure Code,
sections 230, 285, 545, 579, 582, 587, 610; Limitation Act,
Schedule II, Article 176 ; Aristo Kinkwr Roy v. Rajah Burroda-
cawnt Loy(l), Noor Al Chowdhuri v. Kond Meah!2), and Daulat
and Jugjivan v. Bhukandas Manekehand(3), ss well as to the cases
mentioned in the order of reference.

Junaxeye.~—3We are of opinion that when there hasbeen an
appeal agaiust the deeres of the District Muusif and a deeree Las
been passed thereon, the Distriet Muausif has no longer any power
to amend his decyee. '

‘We therefore answerthe question in the affirmative.

This petition coming on for final disposal before MuTrusamy
Avyar and Sugrmarp, JJ., the Couwrt delivered tlie tollowing
judgment :—

J UDGMENT. —Tollowing the ruling of the Full Bench wo dis-
miss the petition {or amendment and cancel the amendment made
with referenco to it

The potitioner is entitled to his costs.

APPELLATE -CIVIL.

Before Mr. Justice Muttusami Ayyar andiMr. Justice Best.

VENKATA NARASIMHA NAIDU (PrLarNiivr), APPELTANT,
‘ ?.
RAMASAMI axp ormers (DrrENDANTS), RESroNDENTS.®

Rent Resovery Act (Madras)—.det TIII of 1863, 3.9 and Il-—-.E'nforc‘wbIe terms of
puttn—Lstablished rates of rent.
The Zammd ar of Vallur sued certain raigats in his pargana of Gudur to enfores
the aceeptunce of pattay providing, among other conditiuns, that tho ruiyats shonld
rolinquish their holdings at the end of the termn unless frosh prltas were tendered
to them, that they showld pay hall the cost of repaivs by a coss proportioned to
the wet rabe, thut if they hwigated dry land they should pay o wet rate to the
%

"

{1) 14 M.T.A., 465, 490, »{2) TL.LR, 13 Cale,, 13
{3) LL.R,, 11 Bom,, 172.  ® Second Appeals Nos. 449 to 456 of 1892,
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Zamindar, a3 well as the water rate due to Government, that they should not cut
.erops without permission and should supply grass and vegetables to the Zumindar’s
gervants, It appeared that in 1853 the pargans in question was surrendered to
Qovernment who restored it subject to the payment of a newly-assessed peishcnsh
in 1862, a date”when ths present defendants were already in ocoupation of their
respective holdings. In the interval, Government collected village rents in money.
The pargana was nob surveyed and a money assessmuent fixed prior to 1859. The
District Judge expunged the conditions in the patta above referred to ard held that
the Zamindar was entitled to collect by way of rent from the raiyats respectively
the quota of the village rents which each raiyat paid in 1861, "He found, however,
that there was no contract express or implied as to the rent to be paid ; and that
prior to 1861 the raiyats held their lands under the Zamindar on the sharing
system, and that for the first year after the restoration of the pargana the arrange-
ment enforced by Government had remained in force, but that from 1863 to 1870 the
sharing system was in force and varam was paid by the raiyats, after which for
five years individual meney rents were collected, and then there wers two leases
with money rents each for & period of five years:

Held, (1) that the conditions in the patta above referred to were unenforoeable
and had been rightly expunged ;

{2) that the plaintiff’s rights were not limited by the rates of remt pald
to Government i 1861, but that the rent should be discharged in kind according
to the established rate of varam in the village ; ’

(3) that the plaintiff was entitled to recover from the raiyats half the water.
tax payable on the poramboke lands irrigated from the Kistna anicut.

SECOND APPEALS against the decrees of G.T. Mackenzie, Distriet
Judge of Kistna, in appeal suits Nos. 1388 to 1395 of 1890, modify-
ing the decisions of W. K. Hall, Assistant Collector of Kistna,
in summary suits Nos. 452 to 459 of 1889.

Suits under Rent Recovery Aect by the Zamindar of Vallur
against certain tenants on his Zamindari to enforce the aeceptance
of pattas and execution of muchalkes, The Assistant Collector
directed that certain modifications be made in the pattas tendered
by the Zamindar. Against this decision the Zamindar and the
tenants preferred appeals and memoranda of objections, respect-
ively, with the result that the District Judge modified the decision
of the Assistant Collector and declared what should be the terms
of the pattas which the Zamindar could impose vpon his raiyats.
From the pattas actually tendered he directed that certain condi-
tions should be expunged, viz., conditions that the raiyat should
rolinquish his holding at the end of the term, unless a new patta
is tendered to him, (2) that the raiyat should pay half the cost of
repaixs by a cess proportioned to the wet rates, (3) that the raiyat
irrigating . dry lands should pay a wet rate t6 the Zamindaxr as
well as the water rate due to Government, (4) that the raiyat
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ghould not out crops without the Zamindar’s permission and that
he should supply grass and vegetables to the Zamindar’s servants.
With regard to the rates of rent the Judge found that there was
no implied contract and held that the settlement rates were the
proper rates for fasli 1299, to which these suits related. He
pointed out that in 1853 that portion of the plaintifi’s Zamindari
in which were situated the lands now in question, viz., the village
of Mukkollu, had been given up to Government hecause it hardly
defrayed its peishcush. In 1461, the Government, by Government
Order, No. 1214, ‘dated 18th June, restored the Gudur estate to
the Zamindar “as an act of grace and not of right on such peish-
“ cush as may he adapted to its improved condition.” During the
time when the estate was in the hands of Governmient, a period to
which dated the tenancy of the present defendants, the settle-
ment rates were imposed by Government, but it was left in doubt
whether this took place before or after lst January 1859. The
District Judge referred to Palaniappa v. Raya(1) as an suthority
for saying that the Zamindar was entitled, under the re-grant of
1861, to collect the xevenue at those assessed rates only.

The plaintiff preferred these second appeals-against the decrees
of the District Judge.

Patmbhzmma Ayyar for appellant.
Parthasaradhi Ayyangar and Seshagiri Ayyar for respondents

These second appeals canie on for hearing on 13th July 1493,
when the Court (Murrusamt Avvar and Davies, JJ.) made the
following ordér i—

Orogr.—There is no finding as to what are o the rates that
thé Judge considers to be binding. The Government Order to
which he refers is not in evidence. Nor do the judgments of either
of the courts below specify the settlement rates. The parties wero
at issue on the guestion of rates and the appellant is therefore
clearly entitled to a finding as to what those rates are. There is
no decres of the Assistant Collector on record and the decres of
the District Judge does not mention any rates. Under scction 1t
of Madras Act VIIT of 1865, the settlement rates prescribed for
adoption must have béen on & survey made previous to 1st J4 andary
1859, a8 noted by the J udge, but the J udge has not decrded Ehm

QY LK, 7 Mad., 825
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question. It dees not appesr that the plaintiff had an opportunity
of showing that what was assigned under the Government, Order
was not limited to the Government revenue. We must therefore
ask the Judge to return findings on the following questions : —

{1) Whether the lands have been surveyed by Government
previous to 1st January 1859, and if so, what money
rent was fixed thereon ?

(2) If the first issue is found in the negative, what was the
nature of the interest assigned under the Government
order of the 18th June 1861 ?

(3) What are the rates to be inserted in the patta ?

The J udge ﬁnds thers was no 1mphed contract, and as this is
. question of fact, we must accept the finding.

The Judge elso finds that certain conditions in the patta are
unreasonable and has expunged them. We sée no reason to differ
from his findings on this point.

The return to the issues specified above will be made within
oight woeks from the receipt of this order. [Each party will bs at
liberty to adduce fresh evidence. A copy of the Government
Order of the 18th June 1861 and the issue paper (if any) should
also be forwarded to this Court with the findings. Seven days
will be allowed for filing objections after the finding has been
posted up in this Court. ’

 In compliance with the above order, the Digtrict b udge sub-
mitted the following finding :—

Finpine.~The Gudur pargana in the Vallur Zamindari is said to
have been attached for arrears in 1851 by the Collector of Masuli-
patam. In 18:3, the Zamindar surrendered the pargana to Govern-
ment, butin 1861 Government decided to restore it, and it appears to
have been restored in 1862.

The defendants in the present suits have called five witnesses, who
say that, when the pargana came under the Collector of .MasuliPata,m
in 1851, the villages were surveyed, and that money rents were
imposed upon the fields. The Zamindar calls six witnesses, who say
that the system followed by the Collector of Masulipatam was to
impose 2 lump sum on each village, and that the raiyats, amongst
themselves, classified their lands and arranged what each was to pay, so
a8 to make up the total which the Collector reguired from each village.
Both sides rely upon documents. The raiyats produce the village
accounts which show classificatiorr of fields and money rents due by

fiduals, The Zamindar relies upon a village rent leage for a
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vexxara whole village signed by Mr. T. D. Lushington who was Collector of
N‘l’;ﬁ;‘f"“ Masulipatam from 1849 to 1855.

v, Although 1 have studied Act VIII of 1865 for the last twenty-four
years, I have never been able to find out why the date st January
1859 was inserted in section 11 of that Act or what survey and money
agsessment in Zamindari tracts, the framers of that séction had in
mind. I do not know of any survey or any money assessment on
fields in any Zamindari estate in the Madras Presidency. I have
never met any person who could give any explanation of this section

.and I ean find nothing in the statement of objects and reasons for the
Act. . :

I am disposed to believe the Zamindar’s witnesses who say that
the Collector of Masulipatam imposed village rents from 1851 to 1861.
That would be in accordance with the Revenue Administration which
then existed in the Masulipatam district. (8¢ page 856 of the Kistna
District Manual.)

These village rents were fixed by the Collector upon the best
estimate he could frame of the capability of the land and for the
purposes of this estimate the fields were classified and individual
money rents were imposed by the villagers themselves, but, so far as
the Collector was concerned, all the raiyats of the village were jointly
and severally liable for the whole village rent. X cannot find that
this system of village rents with a rough individual adjustment of the
“burden was & survey and a fixing of money assessment on the fields,
within the meaning of secfion 11 of the Rent Aot.

1 am next directed to find what was the nature of the mterest
assigned under the Government Order of the 18th.June 1861. That
order restored the pargana to the Zamindar and the view 1 take of the
matter is as follows ;-

It may be that Government has the power to increase a raiyat’s
sist, but, when Government assigns that land revenne to a Zamindar,
the Zamindar can collect only the sist which the rajyat was then pay-
ing to Government and cannot increase the amount. As authority for

“the proposition, I cited Special Appeal Suit No. 15 of 1812 in which
the Sudder Court reinstated a raiyat at the rates prevailing before
the permanent settlement, and Paleniappe v. Raya(l) where Turner,
C. J., and Hutchins, J., held that section 11 of the Rent Act does not
enable a landlord to collect more. It appears to mo that these two
decisions have conferred this right upon the raiyats who hold_ under
Government in the Madras Presidency. It appears to me that when
the Zamindar of Vallur surrendered this pargana to Government in

(1) LLR., 7 ¥ad., 325.
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1853, the ralyatsin that pargana at once became raiyats holding under
Government with all their rights. It follows that in 1861 Govern-
ment had not the power to thrust back these raiyats into their former
status. Government in 1861 might make what stipulations seemed
fit about peishcush and such matters, but could not confer upon the
Zamindar agains‘u the raiyats powers which the case-law of this Presi-
dency does not permit.

This is a large question in this district. HE=xcept the Palnad taluk
all this district was once held by Zamindars. Many of these estates

were attached and sold for arrears and bought in by Government, so,

that now the greater part of the distriet is directly under the Col-
lector. The raiyats in those tracts which onee were Zamindar estates
are treated in every respect by the Courts as are raiyats in tracts that
have always been under Government. It would astonish these
raiyats to be told that Government could now hand them back again
to the old pensioned Zamindars who live in their ruined forts in the
Kistna district and that these Zamindars could then enhance the
rents of all raiyats who could not prove occupation from 180f. But
this consequence will follow if the High Court now decides that Gov-
ernment had power to reduce defendants to their former status.
Most of Zamindaris in this district were sold in 1848. Thatis only
forty-seven years ago. If the eight years from 1858 to 1861 will
not protect the defendants, the forty-seven years from 1846 to 1893
will not protect the mass of raiyats in the Kistna district.

 Whether this view be unsound or not, the presumption is that
the grant in 1861 was a fresh grant. It will be remembered how the
‘Privy Council held that there ‘was a fresh grant of Nuzvid in 1802,
Rojs Venkata Rao v. Court of Wards(1). The burden is upon the
Zamindar to show that the grant purported to restore to him the rights
he had over his raiyats in 1853. This the Zamindar has not shown.
All he has produced is Board’s Proceedings, No. 1878, dated 20th
March 1862, which cites a sentence from the Government Order,
proposes certain settlement rates as a basis for the calculation of the
new peisheush and recommends Government to distinetly provide that
the Zamindar shall settle with the raiyats at the rates assumed in this
caleulation. It is not known what orders were passed hy the Govern-*
ment upon this recommendation.

I therefore find that the grant of this pargana in 1861 was a fresh

grant and that the Zamindar cannot levy from defendants more than
‘the rates which they were paying to (tovernment at the time of the
grant.

(1) LL.R., 2 Mad., 128,
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The question next arises what these rates weroe. Ttis ad
that before 1851 the defendants held under the Zamindar «
sharing system. Their second witness, the. karnam, has ext
#rom the ‘accounts which were the basis of the Collector’s v
rents a statement showing what defendants then paid and qh(jg.
the rates which they now claim. The Zamindar made no chan
the first year af ter he got back the pargauna, then for seven year
s};gring gystem was in force, then for five years individlta.l money r
and for two periods of five yéars there were leases with money
and in fasli 1296 and subsequently there have been disputes and.

‘defendants have refused to pay more than what they called “se

ment rates,” that is, the rates which they paid when under Goy
ment. I am of opinion that the subsequent paymeuts do r
sfitute an 1mphed contract to pay higher rates and that defh
are entitled to pattas at the rates which they paid to Governm e
These rates are as follows, as detailed in the statement preps

the karnam :— ' %
ACRES. . RS. A. P.g
442 Cbandana Ramaswami .. 2-33 5 710y

456, Sammeta Sami .. .. 18-62 4311 1,
451. Ambati Venkatasami .. .." 20-12 17 4 6
452 Chandana Venkatasami .. "~ 4-98, 12 6 6
453. Sammeta Raghavayya .. 5-46 29 6 0
454, Chandana Venkataratnam .. 16-9 48 0 9
455, Sammeta Subbama ., .. 20-16 21 7 4
456. Chandana Ratnam .. .. 2-36 13 9 .8

The High Court calls for the issue paper. The only issue }?f
is- the remarks printed at the opening of the Assistant Collec
judgment.

This finding will be submitted to the High Court.

These second appeals next came on for hearing on 10th an
16th July 1894, when the Court mada the following order.

The parties were represented as hefore.

Ogprr.—Appellant is Zamindar of Vallur in the Distric
of Kistna and respondents are raiyats oultivating lands in th
pargana of ‘Gudur which is part of the Zamindari. For fas!
1299 the former tendered pattas which the latfer refused to aceep
Theroupon the Zamindar brought the suits from which thes
second appenls arise to onforce acceptance of the pattas under
seotion O of Act VIIT of 1865. But the Judge found on appeal
that they were not such as the tenants were bound to acoept. und
that the latter properly objected to certain conditions and rates of
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1853, mbodied in the pattas. The Judge then proceeded under
Gover: 10 of the Act to decide what pattas ought to be offered
ment i so doing declared, infer alia, that respondents are liable to
statusly those rates of rent which they paid to Government at the
fit alyhen the pargana was restored to the Zamindar, viz., 1862.
Zamiypoed on appellant’s behalf that this declaration is contrary
dency provisions of section 11 of Act VIII of 1863,
it was admitted before the J udge that prior to 1851 the raiyats
. their lands under the Zamindar on the sharing system. Im
tha((. the Collector of Masulipatam attached the pargana for
lectm of peisheush, in 1853 the Zamindar surrendered the par-
are tro? the Gov ernment, in 1861 the Government decided to
have it ond in 1862 it actually restored the pargana to the
raiyats & subject to the payment of a peishcush which was fixed
to thetference to its then improved condition. During the period
Kistnihe pargana was under the Government, village rents were
rents ageording to the Revenue Administration then in vogue in
this cstriot of Masulipatam. The village rents were money rénts.
ern¥gllector fixed the remt due on each village upon the best
Mosite which he formed of the capebility of the lands situated
for 15m, and held the raiyats jointly and severally responsible for
ot sntire amount charged on the village. The raiyats without
bk Jtervention apportioned the rent so fixed upon their individual
the*<gs and recognised this rough individual adjustment of the
pyilen imposed by the Collector as regulating’ the quota payable
zach holding. It is the quots each raiyat paid at thé time of
Za re-grant that is now claimed by the respondénts and recogniséd
b the Judge as the rent payable by them to appellant. After

fo pargana was restored in 1861, the Zamindar made no change

br the first year. For the next seven years the sharing system
ras in force and varam was paid by respondents. Then for five
ears individnal monéy rents were collected. Afterwards thets
tare two leases with money rents, esch for a period of five yesis:
pon thesé facts the Judge found with reference to the provisions
section 11 of the Rent Avct, that there was no contract express
implied as to the remt to be peid. He also found that the
pargans was not surveyed and a money assessment fized upor ths
fislds prior to 1859 ds eontemplated in that secfion. Upox theid
findings, which we must accept on second appeal, it is clear that
yales I and IT contained it séétion 11 of Act VIII of 1865 do not
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apply. TInstead of then proceeding to apply rule III, embodied
in gection 11, the Judge held that the rate of money rent paid by
respondents to Government at the time of re-grant is the proper
rent now puyable to appellant by respondents. In his judgment,
however, he specified only the name of each raiyat, the aggregate
extent of his holding and the amount of rent paid by liim to the
Government instead of the rate of rent and the deseription of land
comprised in each holding and its extent. We are unable to
concur in the opinion that the rent paid in 1861 to the Govern-
ment is all that is payable to appellant. It must be observed that
even on the view that the grant of 1861 was a new grant, it was
the grant of & permanently-settled estate in the pargana, and the
incidents attaching to such grant have to be determined witl
reference to the provisions of Regulation XXV of 1802 as ex
plained by Regulation IV of 1822 and to the terms of the grant)
In the cases before us the grant or the Government Order
1214, dated 18th June 1861, under which it was made, is not
evidence. Subsequently to the date of the grant, the rents lev
for more than twenty years were, as already shown, not limi:

to the money rents paid to the Government in 1861, There is:
proof nor finding that the grant expressly limited the rent wh
the grantee was entitled to collect. In support of his opini
however, the Judge relies on two decisions as constituting the

law of this Presidency on the subject. Palaninppa v. Ru

was a case decided between a raiyat and an Inamdar whose

did not consist in the grant of land but in the assignment of
third of the revenue due thereon and in an arrangement mad
1868 by the Collector with the Inamdar to the effect that t.
ijema,ining two-thirds, which the raiyat paid dircet to Grovernmer
till then as quit-rent should thenceforward be ecollected by t
Inamdar and paid by him to Government. The ground of decisio
was that the limited character of the inam tenure showed that th
only patta which the Inamdar was entitled to "grant was a pab
prescribing payment of the revenue. In the cases before us, t'
appellant is the grantee of a permanently-sottled estate who is entitl

to waste Jand and to lands relinquished by raiyats in the parga.
and who has an interest in occupied land as lindholder though on
subject to the prior rights already vested in thetenants. The raiyat

(1) LL.B., 7 Mad., 325,
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in occupation at the date of the grant in 1861 may have rights of
occupaney as against appellant, but we see mo reason to hold that
the rent actually paid then was rent fixed in perpetuity. The
Judge himself observed that it might have been competent to
Government to revise it. liven assuming that assessment paid in
1861 constituted the assets upon which peisheush was fixed, we think
that by reason of the permanent settlement the relation of land-
lord and terant which existed between the Government and the
raiyats, with such incidents as the law and the conditions of the

grant attached to it passed to the Zamindar.
The other decision relied on by the Judge is that in Sadr
-Adaulat No. 15 of 1812, In that case one Ramaswami Ayyan
Jdolding lands under a mirasi tenure of whichhe had been deprived,
sued the Zamindar of Ponneri to recover possession of those lands
and damages sustained in consequence of his dispossession by the
Zamindar, and further to compel the latter to grant him a patta
under section 9 of Regnlation XXX 0£1802. The Zilla Court, the
"Provincial Court and the Court of Sadr Adaulat upheld the claim
10 recover possession of the lands and damages and to obtain a patta.
As regards the rent for which a patta should be tendered, the Zilla
Court and the Provincial Court held that it should be a money rent
at the annnal fixed beriz of star pagodas 60-6-16 which amount
was assessed on the land in question and paid by the raiyat to the
Government in the year Raudri (when the permanent settlement
was made) ; but the Court of Sadr Adaulat set aside this decision
observing that there wasnot a tittle of evidence to show that a right
to a patta with money rent paid to Governmentin the year Baudri
xisted on the part of Ramaswami Ayyan, that the evidence showed
at the rent was not fixed, but was derived from o divigion of the
_)i"oduee which must fluctuate with the seasons and the commuta-
tion price, and that Ramaswami Ayyan was only entitled fo
receive a patta defining the rate of division of the produce which
rate was, as prescribed by section 9, Regulation XXX of 1802, to
be determined according to the rates prevailing in the year pre-
ceding the assessment of the permanent zamma on those lands.
This decision doos not appear tous to support the proposition put
forward by the Judge, that the beriz paid to the Government in th_e
year in which the permanecnt settlement was .made is the rent
properly payable by the raiyats tb the Zamindar. On the other
hand it appears to be an anthority against such proposition. The
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reference to section 9 of Regulation XXX of 1802 was a reference
to the rent law which then prescribed the mode in which the rates of
assessment in money or of division in kind were to be determined.

Thus, there being no case-law, as stated by the Judge, the
decision should be that the rent be discharged in kind aecording
to the varam. The appellant makes that claim before us and it
is 1n accordance with the proviso of rule ILI embodied in section 11
of Act VIIT of 1865.

Before we finally dispose of these appeals, we must ask the
Judge to ascertain what is the established rate of varam in th
village. On this point additional evidence can be admitted.

The finding is to be submitted in a month from date of receipt
of this order in the lower Appellate Court, when seven days will
be allowed for filing objections affer the finding has been posted
up in this court.

In compliance with the above order the Distriet Judge sub-
mitted his finding. ‘

These second appeals came on for final disposal when the
Court delivered the following judgment :—

JupemeENnT.—Though the Judge concludes his finding with the
remark that there “ is no established rato of varam in the village,”
it is clear from his return on the fiuding eallod for that the rate
of varam prevailing in the village was 460 seers to the raiyats and
440 to the Zamindar out of every 900 seers, the raiyat’s 460 in-
cluding 57 seers, costs of cultivation, and the Zamindar’s 440
including 37 seers for karmam’s and other’s fecs. As regards
water-tax on poramboke lands irrigated from the anicut, the
Zemindar is entitled to recover a moiety from the raiyats, The’
patta will be amended as indicated in our former order and ¥

raecordance with the above finding.

Bach party will boar Lis own costs of this appeal.




