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heir as a gotraja sapinda, and all female gotraja sapindas such as
brother’s and paternal uncle’s widows are excluded from the table
of heirs preseribed by the Mitakshara. The decision of the District
Judge is right, and T would also dismiss the appeal with costs.

APPELLATE CIVIL.
Before My, Justice Muttusans dyyar and My, Justice Desi.

GOVINDA PILLAI (PraiNtirr), APPELLANT,
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RAMANUJA PILLAI anp ovmirs (DErmxpaxts Nog., 1 7o 4 AND 6),

RzsronpenTs.

Li mitation— ddverse possession—2on-payment of welvaram—Clain of kudivaran:
right by prescriplion.

In a suit to recover lund, of which neither the pluintiff nor his predeccssor
in title had been in possession within o period of <forty years before the suit, the
defendants pleaded that the plainiiff had been entitled to receive melvazum only,
that the payment of melvaram had been discontinued fifteen years before the date
of the suit, and that they themselves were entitled to the kudivaram right in the
land. Tt was found that the non-puyment of melvaram had-not heen accompanied
by an assertion of adverse title and that the defendants’ kudivaram right had not
been set up twelve ycars before the suit : ‘

Held, that the suit was not harred by limitation,

SECOND APPEAL against the decree of W. ¥. Gtrahame, District
Judge of South Arcot, in appeal suit No, 271 of 1892, reversing
the decree of T. B. Vasudeva Sastri, District Munsif of Chidam-
baram, in original suit No. 661 of 1891.

Suit to recover possession of land with mesne profits. It ap-
peared that neither the plaintiff nor his predecessor in title had
actual possession for the forty years previous to this suit; and the
defendants, who were in possession, pleaded that the plaintiff, like
his vendor, was & manyamdar merely, and that the arrangemont
was that the manyamdar should receive a fixed permanent rent of
twelve cullums of paddy per cawni per annum, and that the raiyats
should pay the ‘quit-rent to Government and enjoy the land with
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all xights of ownewship, and that the melvaram had been paid
accordingly up to fifbeen years before the institution of the suit. The
District Munsit determined the suit in favour of the plaintiff, but his
decree was reversed on appeal by the District Judge, who held that
the claim was barred by limitation.

The plaintiff preferred this second appeal.

Ramachandre Raw Saheb and Range Ramanujachariar for
appellant.

Bhashyan Ayyangar for respondents.

This second appeal coming on for hearing, the Court delivered
the following judgment.

JupemeNT.—Wo must accept the Judge’s tinding that plain-
tiff was not dispossessed in February 1801 as alleged, and that
neither plaintiff nor his vendor had possession for the last forty
years. The finding, howover, that defendants’ possession was ad-
verse is not warrantod by the circumstaices from which it is inferred.
Defendants themselves admitted that they paid melvaram and
claimed only a kudivaram right. Mere non-payment of melva-
ram for any number of years is not sufficient to givo defendants
a kudivaram right unless their possession hag been accompanied
by an agsertion of such right for more than twelve years prior to
the suit. The Judge’s finding that plaintiff’s vendox exercised
no rights of ownership for a period of forty ycars is opposed to
the defendants’ plea that mwclvaram was paid till fifteen years
ago, and Courts are not at liborty to go in defendants’ favour
behind the plea set up by the defendants therselves in the suit.

Therciore the question whether the defendants have acquired
a kudivaram right by prescription depends on the further ques-
tion whether such right was set up more than twelve years prior
to the suit.

‘We must ask the Judge to try the issue indicated above.

Fresh evidence may be adduced on cither side, and the finding
is to be submitted within one month from the date of the receipt
of this order, and seven days will be allowed for flling objections
after the finding has been posted up in this Court.

In compliance with the above order, the District Judge sube
mitted a finding, which was to the effect that the defendants had
not set up a claim tc the kudivaram right for more than twelve
years prior to the suit. The ease coming on for final dis;ﬁosal, the
Court delivered the following judgment.
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JupemEent :—Upon the finding we must allow this appeal,
and setting aside the decree of the Lower Appellate Court, restore
that of the Court of First Instance. »

The present case is not on all fours with that in Molime
Chunder BMosoomdar v. Mohesh Chunder Neoghi(1). In that case
the defendants denied the plaintiff’s title as proprietor and set up
that of a third party. Here the plaintiff’s title is found to be
established, and the defendants’ plea of non-payment of melvaram
is found not to have been accompanied by assertion of adverse
title.

We, therefore, allow this appeal and decree as above and divect

respondents to pay appellant’s costs in this Court and in the
lower Appellate Couxt.

APPELLATE CIVIL.

Before Hr. Justice Muttusami Ayyar and Mr. Justice Best.
VENKATANARASIMHULU (Pramvrire), APPELLANT,
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Limitation Aet—Aet XV of 1877, sch, I, arts. €2, 97—S8uit o recover price paid

on @ void sale.

In 1885 tho plaintiff obtained from the defendant a sale-deed of a certain land
and paid part of the purchase money, Subscquently a judgment-creditor of the
defendant’s husband sought to execute his decree against the land in guestion, and
eventually, in October 1889, obtained a decree in the High Court under which
the plaintiff was ejected. The plaintiff now sued in 1892, less than three years

from the date of the last-mentioned decree, to recover the sum paid by him to the
defendant as above mentioned :

Held, that the suit wasnot barred by limitation,

SECOND APPEAL against the decree of N. Swaminadha Ayyar, Sub-~
ordinate Judge of Vizagapatam, in appeal suit No. 8460f 1893,
confirming the decree of Y. Janakiramayya, District Munsif of
Vizagapatam, in original suit No. 632 of 1892,

Suit to recover from defendant Rs. 800." Tt was avan'ed in
the plaint that on 16th April 1885 the defendant executed a

(1) LL.R,, 16 Cale,, 473. * Becond Appeal No. 1327 of 1894,
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