
V,

Sayyad Azuf law on tke subject, that the mvasion of privacy by opening 
windows is not a wrong for whicb. an action will lie. As observed 
by Innes, J., the person whose privacy is so invaded has it in liis 
power to build on his own groTind so as to shut out the view from 
the offending window. To the same eSeot is the decision of the 
Calcutta High Court in Mahomed Abdur Bahim v. Birju Sahii{i) 
and of the Bombay High Court in Shrinims Udpirav v. Reid(2), 
The cases in Manishankar Hargoran v. Trikam Narsi{^) and 
Kwa-yji Ffemchand v. Bed J(w&r{4c) are deciBions v/ith reference to 
the special custom of Guzerat. The decisions of the Allahabad 
Hig’h Court in Qohal Prasad v. Badho{b) and Abdul Bakman v. 
Emile{Q) rest on the customary right which prevails in various 
parts of the North-Western Provinces.

Following the decision in Komatlii v. Gurmada Pillai{‘l) , we 
allow the appeal and, setting aside the decree appealed against, 
direct that plaintiif’s suit be dismissed ; but considering the cii’cum- 
etances of the case, we direct that each party do bear his and her 
oosts throughout.
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SAEAYATYA a n d  o t h e r s  ( D b p e n d a w t s  N o s . 1 to  3), 
Respondents.'^

Oivil Procedure 0<xIe~~Aat X IV  q/'1882, s. 13, explmation 5—Ras judicata 
leiioeeti defendants.

In a suit to reoovet the pkintifE’a share of lauds appertaining to an agraharam 
the defendants pleaded that the lands in question were tlieir own and were not 
subjeot to partition. It appeared that in a provioua suit Iwought "by a third party 
against the present plaintiff and defendants and others to recover his share of the

(1) 5 B.L.E., 676. (2) 9 Bom. H.O.R., 266. (3) 5 Bom, H.C.R., 42.
(6) I.L.R., 16 All., 69, 

(7) 3M.H.0.K., 141, Appeal against Order Eo. 5 oi 1893,



agrah a ra m  lan d s , it  w as  h e ld  th a t  th e  la n d s  n o w  in  q u e s t io n  fo rm e d  p a r t  o f  th e  la n d s  L a t c h a k n a  

o f  the agra liiiram , a n d  th e y  were divided in e x e o u t io n  o f  tlie  d e cre e  in  th a t  su it .

The present plaintiff and dofendant.s wore then ex parte :
Etld, that the defendants were precluded under Civil Procedure Code, section

13, from raising the ahove plea.

A ppeal against the order of A. Yenkataramana Pai, Sabordinate 
Judge of Yizagapatam, in appeal suit No, 172 of 1891, reversing 
tlie decree of R. Hanumanta Ban, District Mnnsif of Yellaman- 
chily, in original suit JTo. 537 of 1890 and remanding the suit for
rehearing.

The plaintiii’ sued to recover an eieven-sisteenths share of 
certain inam land appertaining to an agraharam, the sharers in 
which were represented by the defendants. The facts of the case 
were stated by the Subordinate Judge in paragraph 7 of his jadg- 
ment as follows :—

“ Yerakabhupati agraharam belongs to plaintiff, defendants,
“  and others in certain shares. These sharers own 16 vrittis or 
“ lands in the agraharam. Each vritti or portion of a vritti is held 
“ by one or more of the sharers. A re-distribution of the land 
“  takes place among the sharers every twenty years. The last re- 

distribution not haying been made by the sharers, one of them 
brought suit No. 28 of 1886 in the Bistrict Coui’t for possession 
of his own share 3^  ̂ of the agraharam lands. The present 

“ plaintiff and the first, second and third defendants were respec- 
tively the twentieth, second, seYenth and ninth defendants in that 

“ suit. These four were among the ex-parte defendants in that suit.
“ The Court decreed that if the parties should not affect a re-distri- 
“ bution within three months, ‘ their re-distribution will be made 

through the Court and a share of of a vritti assigned to 
“ plaintiff ■’ (exhibit A). The decree appears to have been sent 
“ for execution to the District Munsif’s Court. In execution pro- 
“ ceedings the agraharam lands, inoludingthe lands now in dispute, 

were divided and the decree-holder’s share was ascertained and 
“ (it is admitted) was delivered to him, the District Mnnsif hold- 
“ ing that the land now in dispute was included in the property 
“  ordered to be divided by the decree—See his prder (exhibit D).’^

On these facts the District Munsif held that defendant iTo. 1 
was precluded by the decree in original suit No. ̂ 28 of 1886 on the 
file of the District Court of Vizag^patam from pleading- that the 
land in question was his own inam land and he passed a decree 
for plaintiff. The Subordinate Judge on appeal reversed thg
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L a t c h a x n a  decree and remanded the suit as above stated, expiessmg his view 
SAhAvlyvA. question of res fudkata in tlie following terms

“ Paragraph 8. Now, there can be no doubt that as between 
“ the deeree-holder and the defendants in suit No. 28 of 1886 the 
“ question as to whether the land now in. dispute is comprised in 
“.the decree and was liable to he brought to division along with 

the other lands in the agraharam is res judicata. But as-between 
the defendants, the matter would be resjudieata only if there was 
conflict of interests between them ‘ and a judgment defining the 
‘ real rights and obligations of the defendants interested.’ Ra))i- 

“ cliamlm Naraijan v. Narayan Mahadev{l). In the present case 
both the plaintiif and the first defendant were ex-^arte defendants 
in suit No. 28 of 1886. So, any dispute between them was not 

“ before the Court in thafc case. Assuming, therefore, that the 
land now in dispute is included in the property of which a share 
was awarded to the former plaintifi', that decree does not operate 

“ as 7'es judicata as regards any dispute between the defendants 
“ therein.

“ Paragraph 9. But then it is urged that the former suit was 
‘̂ for partition, and that in such a suit the Court has power to 

“ award to each co-sharer his proper share in the property sought 
“ to be divided. The decree does not show, however, that the 
“ Court either determined or awarded the share of any party other 
“ than the plaintiff therein.”

The plaintiff preferred the present appeal.
Suhramanya Ayyar for appellant.
Mr. t/. Q. Smith for respondents.
Judgment.—The question for. determination in this appeal is 

whether the defendants claim to the land in dispute as his inam is 
res judicata. The facts of the case are sufiioiontly stated by the 
Subordinate Judge in paragraph 7 of his judgment. It is observed 
by him that as between the plaintifi and the defendants in the 
previous suit inclading plaintiii and first defendant the question 
is cortainl];̂  7'vs judicata. Though the plaintiff and defendants in 
the present suit were merely co-defendants in the previous suit, 
and though they were cx-parte and there was no contest between 
them, yet my decision in this case must depend on explanation V 
of section 13 of the Code of Civil Procedure. It was held, with
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referenoe to tkat explanation in Chandu v. KmihamediV) that Latchanna 
though, fche first defendant in that case under whom the then baeavayta. 
plaintiff claimed was esc-'parte in the previous suit and the title 
of the second defendant cannot, therefore, he said to have been 
actively contested between the then first and second defendants in 
the previous suit, yet the first defendant and his other co-sharers 
must he held as claiming under the plaintiff in the previous suit 
hy explanation Y  of section 13 of the Code of Civil Procedure.
The case now before me is on all fours with that case. The parties 
to this suit were co-defendants in the previous suit, and though 
they were all ex-parte, the land in question was claimed by the 
then plaintiff as part of the agraharam. land which was liable 
for re-distribution among him and the defendants who are other 
agraharamdars and his co-sharers. It was the first, defendant who 
claimed the land in question as his inam in execution; but his 
claim was disallowed under section 244. Upon these facts it is 
clear that the other co-defendants who were co-sharers in the agra­
haram with the plaintiff in the previous suit must be taken as 
claiming under him as he claimed the land as common to himself 
and other agraharamdars and as such partible amongst them.
The principle on w;hich this explanation rests is that when an 
adj udication is necessary to give the appropriate relief to the 
plaintiff in the prior suit, the adjudication is res judicata even as 
between co-defendants when the right asserted by the plaintiff and 
decided in the previous suit was one b o  asserted and decided as 
common to himself and others.

The order of the Subordinate Judge must be set aside and the 
decision of the District Munsif restored. Respondents will pay 
appellant’s costs both in this Court and in the, Lower Appellate 
Court.

(1) I.L.R., 14 Mad., 324, 327.
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