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Savvap Azvr law on the subject, that the invasion of privacy by opening
Ascpmagsme, Windows is not a wrong for which an action will lie. As observed

1894,
April 20,
July 31.
August 3.

by Innes, J., the person whose privacy is so invaded has it in his
power to build on his own ground so as to shub ont the view from
the offending window. To the same effect is the decision of the
Caleubta. High Court in Makomed dbdur Rahim v. Birju Sahu(l)
and of the Bombay High Court in Shrinivas Udpirav v. Reid(2).
The cases in Manishankar Hargovan v. Trikam Narsi(3) and
Ruvarji Premohand v. Bai Javer(4) are decisions with reference to
the special oustom of Guzerat. The decisions of the Allahabad
High Court in Gokal Prased v. Radho(5) and Abdul Rahman v.
Emile(6) vest on the customary right which prevails in various
parts of the North-Western Provinces.

Following the decision in Komathi v. Gmymcrda Pillai(1}, we
allow the appeal and, setting aside the decree appealed agaiust,
direct that plaintifi’s suit be dismissed ; but considering the eircum-
atances of the case, we direct that each party do bear hLa and her
oosts throughout.

APPELLATE CIVIL.
Before My, Justice Muttusami Ayyar.

LATOHANNA (Pramvriey), APPELLANT,
.

SARAVAYYA awn ormmrs (Derenpants Nos. 1 10 3),
RuspoNpmnTs. ¥

Oivil Prassdure Oode—Aot XIV of 1882, s. 13, explonation 5—Res judieata
belween defendants.

In & suit to recover the plaintift’s share of lands appertaining to an agraharam
the defendants pleaded thet the landsin question were their own and were not
aubject to partition. Itappeared that ina provious suit brought by a third party
e.gainst the present plaintiff and defendants and others to recover his share of the
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agraharam lands, it was held that the lands now in question formed part of the lands
of the agraharam, and they were divided in execution of the deerce in that suit.
The present plaintiff and defendants swere then ez parte

Held, thut the defondants were procluded under Civil Procedure Code, section
13, from raising the above plea.
AppraT against the order of A. Venkataramana Pai, Sabordinate
Judge of Vizagapatam, in appeal suit No. 172 of 1891, reversing
the decres of R. Hanumanta Rau, District Munsif of Yellaman-
chily, in original suit No. 537 of 1890 and remanding the suit for
rehearing.

The plaintiff sued to recover an eleven-sixteenths share of
certain mam land appertaining fo an agraharam, the sharers in
which were represented by the defendants. The facts of the case
were stated by the Subordinate Judge in paragraph 7 of his judg-
ment as follows :—

“ Yerakabhupati agraharam belongs to plaintiff, defendants,
“and others in certain shares. These sharers own 16 wvrittis or
“lands in the agraharam. Hach vritti or portion of a vuifti is held
“by one or more of the sharers. A re-distribution of the land
““ takes place among the sharers every twenty years. The last re-

¢ distribution not having been made by the chavers, one of them
“ brought suit No. 28 of 1886 in the District Court for possession
“of his own share 3§} of the agraharam lands. The present
“ plaintiff and the first, second and third defendants were respec-
% tively the twentieth, sccond, seventh and ninth defendants in that
“guit, These four were among the ev-paric defendants in that suit.
“The Court decreed that if the parties should not affect a re-distri-
“hution within thres months, their re-distribution will be made
“through the Court and a share of 31 of a vrilti assigned to
“ plaintift’ (exhibit A). The decree appears to have been sent
“ for execution to the District Munsif’s Court. In execution pro-
« geedings the agraharam lands, including the lands now in dispute,
“were divided and the decree-holder’s share was ascertained and
“ (it 1s admitted) was delivered to him, the District Munsif hold-
“ing that the land now in dispute was included in the property
“ordered to be divided by the decree—See his order (exhibit D).”

On these facts the District Munsif held that defendant No. 1
was precluded by the decree in original suit No. 28 of 1886 on the
file of the Distriet Cowrt of Vizaggpatam from pleadmg that the
land in question was his own inam land and he passed a decree
for plaintiff. The Subordinate Judge on appeal reversed the
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decree and remanded the suit as above stated, cxpressing his view
on the question of »es judicata in the following terms :— ‘

“ Paragraph 8. Now, there can be no doubt that as between
“ the decree-holder and the defendants in suit No. 28 of 1886 the
“ question as to whether the land now in dispute is comprised in
“the decrec and was liable to be brought to division along with
“ the other lands in the agraharam isres judicatn. But as between
“the defendants, the matter would be res judicata only if there was
“conflict of interests between them ‘and a judgment defining the
““ < real rights and obligations of the defendants interested.” Raim-
“ chandre Navayan v. Narayan Makadeo(1). In the present case -
“both the plaintiff and the first defendant were ex-parte defendants
“1in suit No. 28 of 1886. 8o, any dispute between them was not
“hefore the Court in that case. Assuming, therefore, that the
““land now in dispute is included in the property of which a share
“ was awarded to the former plaintiff, that decreo does not operate
“as res gudienta as regards any dispubte between the defendants
“ therein.

“ Paragraph 9. But then it is urged that the former suit was
“for partition, and that in such a suit the Court has power to
“award to each co-sharer his proper share in the property sought
“to be divided. The decree does nof show, however, that the
% Court either determined or awarded the share of any party other
i than the plaintiff thevein.”

The plaintiff preferred the present appeal.

Subramanya Ayyar for appellant.

Mr. J. G. Sinith for respondents.

JupeneNT.—The question for determination in this appeal is
whether the defendants claim to the land in dispute as his inam is
res judicata, The facts of the case are sufficiontly stated by the
Subordinate Judge in paragraph 7 of his judgment. It is observed
by him that ag between the plaintiff and the defendants in the
previous suit incloding plaintiff and first defendant the question
is certainly res judicate.  Though the plaintiff and defendants in
the present suit wepe nierely co-defendants in the previous suit,
and though they were es-parte and there was no contest between
them, yet my decision in this case must depend on explanation V
of section 13 of the Code of Civil Procedure. It was held with

1y LL.R., 11 Bom,, 16,
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reference to that explanation in Chandu v. Kunhamed(l) that
though the first defendant in that case under whom the then
plaintiff claimed was ez-parte in the previous suit and the title
of the second defendant cannot, therefore, be said to have been
actively contested between the then first and second defendants in
the previous suit, yet the first defendant and his other co-sharers
must be held as claiming under the plaintiff in the previous suit
by explanation V of section 13 of the Code of Civil Procedure.
"The case now before me is on all fours with that case. The parties
to this suit were co-defendants in the previcus suit, and though
they were all er-parte, the land in question was claimed by the
then plaintiff as part of the agraharam land which was liable
for re-distribution among him and the defendants who are other
agraharamdars and his co-shavers. It was the first defendant who
claimed the land in guestion as his inam in execution; bub his
claim was disallowed under section 244. Upon these facts it is
clear that the other co-defendants who were co-sharers in the agra-
haram with the plaintiff in the previous suit must be taken as
claiming under him as he claimed the land as common to himself
and other agraharamdars and as such partible amongst them.
The principle on which this explanation rests is that when an
adjudication is necessary to give the appropriate relief to the
plaintiff in the prior suit, the adjudication is 7es judicate even as
between co-defendants when the right asserted by the plaintiff and
decided in the previous suit wag one so gsserbed and decided as
common to himself and others.

The order of the Subordinate Judge must be set aside and the
decision of the District Munsif restored. Respondents will pay
appellant’s costs both in this Cowrt and in the Lower Appellato
Court.

(1) LL.R., 14 Nad., 324, 827.
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