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Mrvaxsui-  (4) That he was actuated by an indirect motive in
ks preferring the charge.”
e This second appeal came on for final disposal, and the Court
AYYATHORAL . .
delivered the following judgment :—

JupemENT.— We must accept the finding. We cannot say
that the Judge dealing with the whole evidence has omitted to
take into account that the burden of proof was on the plaintift,

The appeal is dismissed with costs.

APPELLATE CIVIL.
Before Mr. Justice Muttusams Ayyar and Mr. Justice Best.
1894, NAGAMONEY MUDALIAR (DEFENDANT), APPELLANT,
Aungust 7.

December 5. 2.
U

JANAKIRAM MUDALIAR (Praryrirr), RrspoNDENT.#

Letters Paternl—Clawse 19— Whether an order under this elause moy Jorm the subjoet
of an issue for triel in the suil.

The legality of an order granting permission to institutc a suit under clause

192 of the Letters Patent may form the subject of an issue for trial in the suit so
ingtituted.

Arpprar from the decree of Shephard, 7., sitting on the original
side of the High Court in civil suit No. 391 of 1892.

This was a suit for vedemption of a mortgage. ILeave to sme
under clause 12, Letters Patent, was granted, but a preliminary
issuo was taken as to whether the Court had jurisdiction in the
case, the mortgage property being alleged to be beyond the

" Cowrt’s local jurisdiction. This issue was decided against the
defendant on the ground that the leave to sue stood uncancelled.
The defendant preferred this appeal.

Swagnane Mudalior for appellant.

Subramanya Ayyar for respondent.

Bgesr, J—This is an appeal against the order of Mr. Justice
Shephard, deciding against the defendant, the preliminary issue
“whether this Court has jurisdiction in the case, the mortgaged

,

* QOriginal side appeal No. 84 of 1863,
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“ property being alleged to be situated beyond the Court’s local
“ jurisdiction.”

The learned Judge says, “In the face of the leave which stands
“uncancelled I must decide for plaintiff.”

The cases cited before the learned Judge appear tfo have
been DeSousa v. Celes(1l) and Vythelinga Mudelly v. Cundasawmy
Mudelly(2).

In the former it was held that an appeal lies from the decision of
a Judge refusing an application made under clause 12 of the Letters
Patent for leave to institute in this Court a suit on a cause of action
which arises in part only within the local limits of this Couxt’s
jurisdiction. In Vythelinga Mudelly v. Cundasawmy Mudelly(2)
it was held that where such an application was refused by one
Judge, it was not proper for another Judge in Chambers to grant
the applicabion when renewed on precisely the same grounds.

The above two decisions are authority for the propositions
(1) that an order of a Judge refusing an application under clause
12 of the Letters Patent is appealable, and (2) that such oxder of
refusal by one Judge eannot be superseded by another Judge in
Chambers. But neither of them is in polnt when the question
18 whether an order granting permission to institute a suit under
clause 12 may form the subject of an issue for trial in the suit so
instituted.

In the present case the leave to sue was granted by the
Registrar in exereise of the power conferred on him under seetions
637 and 652 of the Code of Civil Procedure ““ and all other powers
“thereunfo enabling;’’ see appendix 1 of the rules published in
the Fort St. George Gazette Supplement, dated 16th June 1891.

The order was passed exparte without even issue of notice to
the defendant.

Under these circumstances it seems to me that defendant was
entitled to take the objection in his answer to the plaint, and that
the question is one thab should be decided as an issue in the suit,

I would, therefore, allow this appeal and setting aside the order
of the learned Judge, remand the issue for disposal on the merits.

The eost of this appeal will abide and follow the result.

Muvrusamr AyvAr, . —I concur. . ‘
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