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1686 sideration money to bo paid in cash, the plaintiff should rofund
Taa o him, the defendant, Rs, 1,000, being the amount of o debt due
Héktﬂ\l'l‘ fromw Mohadeo Lal, a rolation of the plaintiff. If that was
srwgr  substantially tho agreemont sot up by the dofendant, it seems to
Lymwiae. S that it comos within proviso 2 to s, 92 of tho Evidenco Act,
veN.  which is to tho following offeet :—

“The existenco of any sepa.ra.to oral agrcement as to any
matter on which & docuyment 18 silent, and which is not incon-
sistont with its terms, may be proved” In this case the agree-
ment would not bo inconsistent with the torms of the written
contract. The stipulation ihat out of Rs. 2,000 paid in cash
tho plaintiff was to refund Rs. 1,000 in liquidation of a debt
from ono Mahadeo Lal, is not in our opinion inconsistent with
the rocital as to tho consideration in this contract.

Upon both these grounds, we are of opinion that the District
Judge was right in overruling the objection taken before him
by tho plaintiff as to_tho inadmissibility of oral evidence to vary
the terms of & written contract upon which the suit was
brought. The appeal is dismissed with costa.

Appeal dismissed,

Defore My, Justice Pigot and Mr. Justice O'Rinealy.

1880 BRINDA OLOWDHIAIN (Perrriones) v RADIICA CIIOWDIRAID
Maroh 27, (Orrosiri PARTY)¥

e

Ilindw Widow—Probate—Interasi—Revocalion of I'robute— Locus standi—
Probate and ddminislration det—det V of 1881, 8. b0

‘Whoro o will has boen proved summerily, proof in solemn form per Zeates
will not, ng o rulo, bo roquired on the upplication of o person who had had
notice, or had beon awure of the previous proccedings beforo the grant of
probute issued, and bad then nbatsined from coming forward,

Tho widow of o Tindu testator who has died leaving sons has sufficient
interest to onll upon the exccutor to prove the will in solemn form per tesies:

Tms was an appoal from an order of the Judge of the
24-Pergunnahs rejecting an application for revocation of probate
The order was as follows: “This is an application for reve

© Appesl from Order No, 325 of 1884 aguinst tho order of H, Beveridge
Eaq,, Officiating Judgo of 24-Pergunnahs, datod the 18th of Septembor,188:
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cation  of probate which was granted " & year ago. "The
applicant is a widow of the deceased, and her case is that
she had no notice of the proceedings, I do not believe this
statement, I find that the case lasted some time before the
Judge, that there was an objection which was disallowed,
One of the witnesses to the will was & son-in-law of the
deceased, and the Judge had no doubt that the will was
genuine. Besides it is clear that the widow, ¢.¢, the present
applicant, must have known of the application for probate and
- have ratified the proceedings, for she joined with the executrix
in a'pétition to the Court of Wards, It seems doubtful if the
widow has any ipterest which will enable her to support this
application, for she admits there are two sons, and they do mnot
apply, nor does sho apply as their guardian. I reject the
application.”

The applicant appealed to the High Court on the grounds
(1) that there was just cause for revocation ! (2) that the ori-
ginal proceedings were summary, and that neither general nor
special citations were issued; (8) that the applicant should
have been allowed to prove by ev1dence that she had no notice
of the previous proceedings; and on other grounds not material
to this report. It was stated in one of the grounds of appeal
that the objection referred to by the Court below as having
been. disallowed was so disallowed on the ground that the objector
had no locus standi to interfere in the probate proceedings,

Mr. Evans and Baboo Kali Kissen Sen for the appellant.

" Mr. Phillips, Baboo Bhobany Chairn Dutt and Bahoo Rash
Behary Ghose for the respondent. .

The judgment of the Court was delivered by

Praor, J.-~This was an application for revocation of probate of

an alleged will of the deceased husband of the applicant. The
deceased left two sons,

The application "was made on three grounds: (1) That the
applicant was not cited and had no notice of the proceedings;
(2) that the will was a forgery; (8) that the executrix to
whom the grant had been made was (as we understand by
reason of her great age) imbecile.
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The District Judge refused the application: First, he dis-
belicved that tho applicant had had no notice on the ground
that the proceedings takon when probate was granted had lasted
gome time before the Judge, and must have boon known to the
applicant : that sho had by her conduet ratified the proceedings,
gs sha did, after the grant of probate, join the cxecutrix in an
application to the Court of Wards fo fake over charge of the
estate. He further intimnated his opinion that hor interest (and
therefore her right to intervenc) was doubtful as her decoased
husband left two sons.

If it, appoarod that the applicant had had notice, or had been
awaro of tho former procecdings before the.grant of probate
issued, and had abstained then from coming forward, this would
congtitute a ground for refusing to allow her to intervenc-—{see
Rutoliffe v. Barnes (1) ; ve Pitamber Girdhar (2)—unless perhaps
it were made out that tho citcumstances loading hor to believe
that the will was net genuino had not come to her knowledge
until after the grant of probate.

We do not, however, think that notice or knowledge of the
proccedings beforo the grant was issued is so brought home to
bher on the faco of the proceodings bofore ws, as to justify a
rofusal of her application on that ground, Nor do we think that
the fact of her having, aftor probate had boen granted, joined
in tha application to the Court of Wards, with tho object of
gotting the cstate out of the hands of the oxceutrix (who is, as
sho alloges, incapable of managing it), is cnough. to preclude her
from being hoard on this application, whatever offect that fact
tay have upon the enquiry into the genuinoness of the will,

Upon the question of interest it appoars to us that the widow,
although thero are sons living, has yet an interest in the estato
such os to ontitle her to come in wunder s 50 of the Act
She is ontitled to mointenancs, and, if she ploases to institute
& suit, to have her maintenance made a charge upon the ostate
of her decoased husband.  She is not entitled, no doubt, to claim
a partition ; but she is entitlod, if tho heirs of hor husheid
mako a partition, to claim a share : there is some authority for.
holding that this latter right is ome of which she may be

(1) 28, &1, 486, (% LI R,5Bom, 638,
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deprived by express wordsin her husband’s will—see Comulmorice
v. Joygopaul (1). The widow having an interest comes in and
alleges matter which is, under & 50, ground for revocation,
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and coupling that section with s. 83, must, if her application. p,7v

be granted, put the party propounding the will to proof of i,
leaving it to her, when he has made his proof, to negative if,
if she can, by such proof as she can give of the matter which
she sets up.

No doubt ber petition is drawn in a wholly erroncous fashion,
and she sets up allegations which are only appropriate to a suit
ageinst an executriz, for an account, for the appointment of a
Receiver and fors the like relief. 'Thess, of course, must be dis-
regarded ; but she does also set up a case under s, 50, and that
cage, we think, ought to be heard.

We wmay add that as we understand from the record before us
the proceedings which tock place when the grgnt was made re-
lated to the right of the person who objected to the will, to be
beard, and that his right being negatived, he was not heard in
opposition to the grant of probate,

"We agree in the view expressed by Markby, J,as to the

abject of 8 234 of the Succession Act, which is the same as

8 50 of the Probate and Administration Act. There is no
doubt & discretion vested in the Court in determining whether
or 0ot 5o act under that section; but it must be remembered
that probate once granted in common form is final unless it be
challenged in proceedings taken under this section, We agree
with what is said by Markby, J., in the case before referred to at
page 364, “if there has been no previous contention, and the will
has only been proved summarily, or in what is called common
form in England, thet is without any opposition and merely ez~
parts to the sabisfaction of the Judge, who can know nothing of
the circumstances or the state of the family,” then he ought in all
ordinery cases to have the will regulsaly proved afresh so as to
give the objector an opportunity of testing the evidence in sup-
port of the will before being called upon to produce his own
evidence to impeach it.

(1) Mac, Cous. of Hindu Luw, 90; Morley on Part, 26,
83
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Wo thoroforo reverse tho order of tho Distriet Judge, and order

“that tho case be sot down and hoard before him under ss. 50 and 83

of the Probate and Administration Act. Costs to follow the

rosult,
Appeal allowed,

Befora M, Justies Toltenhum and Mr, Justice Qhose.
KARTIC NATII PANDY (onu or Tux Dursxpanrs) » PADMANUND
SINGI ax» Avomer (Pranriews,)®

Reeciver—Power of Court lo appoint a Receiver—Suit for Arrears of Rend
and Ejeclment—DBengal Act VIII of 1839, ss. 23, 34, 62— Civil Procedure
Code (Act X1V of 1882), us. 503, 608,

~Mthough ltaving regard to the provisions of ss. 23 and 52 of Bengal Act
VIII of 1869, 8, 503 of tho Civil Proceduro Code would nut apply to
a suit brought under Bengel Act VIII of 1869, morely for nrrems of
rent ; there is no provision in that Act which oxoludes the operation of
5. 608, when o suit is'bronght for recovery of the tenuro itsclf, When,
thercefore, o suit was brought undor Bengal Act VIII of 1869 for arrears of
rent and for ojectment of tho defendunt,

Zeld, that a receiver of the ronts and prolits of the tenure might
praperly be appointed nnder tho provision of . 503 of the Qivil Procedure
Codo,

IN theso cases tho plaintiff sued for the sum of Rs. 36,000,
a8 orrears of rexit, and for ejectment of tho defendants, undor s, 52
of the Rent Act. The applications in the suits which gave rise to
this appeal were for the appointment of a receiver wnder the pro-
visions of 8. 503 of the Civil Procedure Codo. The plaintiffs .
alloged that the defendants' lense wos about to expire, and that
ihe groater part of tho mehal was Chowld, and as it was the
harvest scason, unless a roéeiver wore appoiiited, they would be
ungble to realise tho greator portion of thoir claim as. the
defondants wero heavily involved,

The Second Subordinato Judge bafore whom the application was
made, granted the prayer, and nominated a reoeiver, nnd the nomis
nation was subséquontly confirmed by the Diatrict Judge, ‘6n"'thé'

-6 Appeals from Original Ordons Now. 376 and 877 of 1884, ngainst ﬂlﬂ
orders of Buboo Dwarkanath Milter, Second Subordinate J udgo of Bhng“l‘
pore, duled tlm 18th 0£ Novombor 1884,



