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Lakhan Rai v. Bandan Rai(1), Bishenmun Singh v. The Land Mort-  Ssseu
gage Bank of Indin(2, Unedmal Motiram ». Daru Bin Dhondiba(3), A‘;f“
and also on section 54 of the Transfer of Property Act. Cﬁ:ﬁ;t’:‘
The present case is, however, distinguishable from the above. '
Here the first purchaser abstained from paying the purchase
money from 1887 to 1890, and alluwed his vendor to retain posses-
sicn, and then to sell the property to defendants 8 and 5, who, in
consequence, paid off the mortgage that was to be discharged by
the original purchaser.
The plaintiff purchased the same property from the first defend-
ant in 1888, and lay by till 1890, and then, forging the lease B,
brought this suit for possession of the property without offering to
puy the considerativn or accounting for it.
We are unable to say that his conrduct discloses an intention
to insist upon the original sale as a valid transaction.
After thus lying by for several years, we do not think he should
be permitied in equity to turn round on others who have paid
valuable consideration and succeed with the aid of a forged docu-
ment. - To do so would be to permit the Registration Act to be
turned into an instrunment of fraud.
‘We dismiss the appeal with costs,

APPELLATE CIVIL.

Before Ay, Justice Mutlusami Ayyar and Mr. Justice Best.

VOLKART BROTHERS (Praintrrrs),
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» Oct ber 21,
' 1894,
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Contract Act—det IX of 1872, 5. 39—Shigment at monthly tervals.

The defcndant agreed 1o purchase from ihe plaintifis 120 casesof condenced
milk which were to be shipped in Londcn and delivered in Madras. The agrecment
slipulated for ehipment in &ix lots of twenly caces LB:]} al monihly inteaval-, but it
confained a proviso, wherely the ylaintiffs were cxeused from monthly shipments
if epace in rhij s sailing for Madias were not available. The second shipment was
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not made within one month from the date of the firet shipment, thersupon the
defendant repudiated the contract: :

Held, (1) that the interval of time contemplated in the contract was one month
more or less, regard being had to the time which it might be reasonable to allow to
the plaintiffs for finding & steamer available for the required shipment;

{2) that the plaintifis having feil-d fo make the second shipment by a
steamer of which they might bave availed themselves, the defendant was justified
in rescinding the contraet.

Case stated by P. D. Shaw, Chief Judge of the Courtof Small
Caunses, Madras, under Act XV of 1882, 5. 69.

The case was stated as follows: —

“Suit, for recovery of Rs. 583-9-1 the loss sustained by reason
of the failure of defendant to pay for, and take delivory of, one
hundred cases condensed Swiss milk ordered by the defendant
from plaintiffs at Madras on 14th May 1890, and which were
re-s0ld on defendant’s account on or about dth and 9th February
1891.

The order or contract on which plaintiffs sue is exhibit A,
and was for one hundred and twenty cases each four dozens—1 1b.
round tins condensed milk, Milk Maid brand, at 15 per case, pack-
ing as usual with iron hoops.

¢ Shipment in six lots of twenty cases each at monthly intervals.

" First shipment within 324 weeks from receipt of telegram or sooner

if possible. Stock Mark §%gr’

Defendant admitted the contract, but pleaded that as to
one hundred cases it was rescinded by him on 18th August 1890,
that the'milk imported by plaintiffs was not according to con-
tract, and that even if liable for the milk he was not chargeable
with the godown rent, interest and charges claimed.

Tt is well to state at once that defendant offered no evidence
of the quality of the milk and practically abandoned this plea.
The defendant’s case is that the milk was not shipped in due
cowrse according to the terms of the contract and that, in conse-
quence he rescinded on 18th August 1890 the portion of the
contract which remained to be carried out.

The contention for plaintifts is that the expression in exhibit
A ‘shipment in six lots of twenty cases each at monthly inter-
vale’ means shipment month by month, that is to say, if asin
this case the first shipment was made in June and others in the
following consecutive five months the condition has been fulfilled,
and I find, as a fact, that, with the excoption of the month of
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September in which two shipments were made, the other ship-
ments were so made.

The defendant’s contention is that the expression ‘monthly
intervals’ means that the shipments should be made at intervals
of a month from each other. In exhibit A there is also a proviso,
by which the plaintiffs are excused from the monthly shipments
if space in ships sailing for Madras was not available, but upon
this point no evidence was adduced by either side though on the
plaintiffs’ side it was shown that a ship left London on the 19th
July and arrived here on the 21st August.

As to the improbability of this contention of plaintiffs being
the correct one, we have only io sec what happened as to the
second shipment : it was made over five weeks from the first ship-
ment, viz., on 27th July the first shipment having been on 18th
June, and the defendant did not get notice of the arrival here of
the second shipment till 6th September, thus leaving defendant
during the whole month of August without any shipment.
The evidence of Thomas, Binny and Co.’s shipping clerk, shows
that the Golonda by which the second shipment arvived, arrived
here on 30th August. If plaintifis’ contention is to be held
good then it would be necessary to hold that a shipment at
any time in the month subsequent to a previous shipment would
fulfil the condition, and that although the agreement was for ship-
ments at monthly infervals the interval to be allowed between
them was not to be considered in carrying out the contract.

The defendant’s contention seems to be more reasonable, for
the importer in giving his order would naturally arrange that
he should get his supplies at fixed periods and would not leave
the dates of arrival uncertain, and the ordinary mode of doing
this would seem to be by fixing the date of departure from the
export country. Further there is the evidence of the defendant’s
agent corroborated to & certain extent by exhibits D, B, Fand
No. 3 that this was the way the contract was understood by
both parties originally, The defendant’s agent says he reccived
notice of the arrival of the first shipment in July ‘and went to
plaintiff’s office and saw Mr. Schultzer and spoke to him through
broker > Devaji Row, I said to him *this first shipment has
come late, in case the others arrive in thigty days regularly then
only will T take them and if not I won't take them, he said all
right. The second did not comie in time within thirty days
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from 20th July. So I wrote exhibit D (18th August 1890).
In exhibit D defendant stated he had up to date received no
invoice of a further shipment and has there was again delay in
the delivery ho refused to further go on with the contract. In
exhibit i which is reply to cxhibit D, plaintiffs say ‘it is quite
impossible to ship goods in exactly onc month’s intervals as we
must wait till a steamer is available to ship the same.” This I
think shows clearly how the plaintiffs understood the expression
monthly interrals, and that it meant at those intervals as nearly
as possible; a peneil momorandum on exhibit D, which was pro-
duced by plaintiffs, is to the same effect. This letter exhibit E
also to my mind reads asan excuse that no ship was available,
but the witness Thomas proves that the ¢ Navarine’ left London
on 10th July and ag befove remarked there is no evidence
that there was no space availablo in her. Again on receiving
advice of the arrival of the second shipment he repudiated his
liability by exhibit I and referred plaintiffs to exhibit D. As to
the interview letween Mr. Schultzer and defendant’s agent in
July, Mr. Scholl, plaintiffs’ witness and assistant, says he knew
there had been « discussion between them and before the writing
by plaintiffs of exhibit 3, (11th September 1890) that Mx. Schult-

- zer told him in July defendant had complained that the first

shipment had not come within contract time as it had arrived
in July instead of in June, and had agreed to accept it provided
the other lots arrived in time, and that he Mr. Schultzer had
promised that future deliveries should be made regularly every
month. Mr. Scholl also stated originally that exhibit D set out
the complaint Mr. Schultzer had told him of and wused the
expression °deliveries’ should be made vegularly every month,
but changed to saying that the expression in exhibit D *future
deliveries should be made regulaily every month’ had cscaped
his notice and whon he used the expression ° delivery’ he meant
‘shipment.” With reference to the defendant’s agent’s ovi-
dence and exhibits D, B, F and No. 3 it has been comniented on
by defendant’s attorney that the plaintiffs have not examined
Mr. Schultzer and the broker and it does seem extraordinary,
for exhibit D refers to the interview ahout the late shipment of
the first lot and the alleged promises :nd exhibit 8 refers to
legal proceedings and the plaintiffs’ ability to produce witnesses

- a8 to the agreement made.
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I am of opinion that the proper construction of the contract
A is that contended for by the defendant, viz., that the ship-
ments were to be at monthly intervals from each other and it is
proved that a ship left London for Madras on 19th July 1850, and
there is no evidence that there was no room in it for defendant’s
goods. Plaintiffs further contend that, assuming the shipments
were not in accordance with the terms of exhibit A, the defend-
ant was not entitled to rescind the remainder of the contract, the
agreement being for deliveries at different periods and divisible.
The points to consider in reference to this question are whether
it was one entire contract or several, and whether the time of ship-
ment was of the essence of it, and I am of opinion that it was one
entire contract and time of shipment was the essence of it. TUpon
the question of entirety of the contract the eases of Hoare v, Ren-
nie(1), Honek v. Muller(2), Mersey Steel and Iron Co.-v. Naylor
Benzon & Co.(3) deoide that where the agreement is for delivery of
goods in monthly fixed portions, and that it is not carried out the
contract is considered as a whole. Hoare v. Renwie(l) decided
that where the quantity agreed to be delivered at a certain time
was not so delivered to the vendee, it was an answer to a snit
for non-acceptance. Honck v. Muller(2) decided that where the
purchaser had not taken delivery of the first portion as agreed he
could not insist on the vendor delivering the balance. The Mersey
Steel and Iron Co. v. Naylor Benzon & Co.(3) decided that where
the vendors wrongfully refused to make a further delivery on
account of an agreement for monthly deliveries, the vendee was
ontitled to claim the fulfilment of the contract as a whole. In his
judgment Liord Bramwell gave his opinion that Hoare v. Ren-
nie(1) had been rightly decided. In this case if the proper con-
struction of the contract is that monthly intervals means shipments
at intervals of a month, there was no shipment within that period
and thus it is within the principle of Hoare v. Rennie(1).

The plaintiffs rely on Simpson v. Crippin(4) as showing that
partial failure as to one instalment or delivery does not entitle the
promisor to refuse to complete the contract, and this it certainly
does, but Honck v. Muller(2) and Mersey "Steel and Iron Co.'v.
Naylor Benzon & (l0.(3) are later cages and were decided by the

1) sH. &N, 19, {2) LR, 7 Q.B.D, 92,
(8) L.R., 9 App. Luses, 434. {4) LR, 8 Q.B,, 14.
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Yoxssr  Court of Appeal and the House of Lords. From the remarke
BMZ_H“S made in Cutter v. Powell(1), I am led to the conolusion that these
R‘(’}T::T‘; LU two latter cases are now considered to give the law on the point.
As to time being the essence of the contract I have already
remarked that at any rate it was so in the mind of the defend-
ant, for he fixed a specific interval for the shipments to be made
and defendant’s agent’s evidence and the exhibits K and No. 3
show that plaintiffs also considered that time of delivery was
one of the essential ingredients of the contract. Lord Cairns in
Bowes v. Shand (2) says ¢ therefore it may well be that a merchant
making & number of rice contracts, ranging over several months
of the year, will be desirous of expressing that the rice shall
come forward at such times and at such intervals of time, as
that it will be convenient for him to make the payments and it
may well be that a merchant will consider that he has obtained
that end if he provides for the shipment of the rice during a
particular month or during particular months, and that he will
know provided he had made that stipulation the rice will not bo
forthcoming at o time when it will be inconvenient for him to
provide the money for the payment, and again at page 465,
the non-fulfilment of any term in & contract is a means by which
a purchaser is able to get rid of the contract when prices have
dropped ; but that is no reason why a term which is found in a
contract should not be fulfilled.

I am of opinion wunder the circumstances above set out that
there was a breach of the contract by the plaintiffs in not ship-
ping the second shipment within an interval of a month from
the 18th June 1890, that it was one contract for the purchase of
one hundred and twenty cases of tins of Swissmilk (see judgment
of Lord Selborne in Mersey Steel and Iron Co, v. Naylor Benzon
& Co.(3)) and that time was the essence of the contract and de-
fendant was entitled to reseind or cancel the remainder of the con-
tract (section 55, Contract Act) and that defendant exercised his
right by exhibits D, F and H ; and contingent upon the opinion
of the High Court upon the two questions hereunder suhmitted, T
give judgment for the  defendant and dismiss the suit with costs.

The questions I beg to submit, are :—

-

{1) Bmith’s Leading Cases, vol. ii., p. £0, (2) L.R., 2 App. Casos, 455.
(3)JL.R., 9 App. Cases, 434.
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‘Whether upon the facts stated in the case the opinion I
have formed as to the proper construction of agreement A is cox-
rect, viz., that the expression in it shipment in six lots of twenty
cases each at monthly intervals means that the shipments were
to be at intervals of a month from each other and not month by
month, that is to say, in consecutive months ?
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(2) Whether upon the facts stated in the case, the defendant -

was entitled torescind the portion of the contract asto one hundred
cases on the 18th Awugust 1890, and did so by exhibit D or at
any time, and did so by exhibits F ( 26th August 1890) and H
(8th September 1890) ?

Mr. K. Anderson for plaintiff.

Mr, R. F. Grant for defendant.

JupeMENT—The first question referred for our opinion is
what is the proper construction of the agreement, exhibit A. By
that document the defendant agreed to purchase from the plain-
tiffs 120 cases of condensed milk which were to be shipped in
London and delivered in Madras. The part of the agreement as
to which there is a conflict is in these terms, ‘ shipment in six lots
of twenty cases each at monthly intervals.”

On behalf of the plaintiffs it was contended that the expres-
sion “ghipment at monthly intervals’’ means shipment in conse-
cutive months or, as the learned Chief Judge puts it, shipment
month by month, whereas the defendant contended that the ex-
pression meant that the shipment should be made at intervals of a
month from each other.

It is not suggested on either side that the expression is

“used among merchants in any technical sense. Now the term
“ monthly ”’ can only mean once a month or every month and the
term. “intervals ”’ the time between two shipments. In the ordinary
sense of the words therefors the expression ¢ shipment at monthly
intervals’’ means that there was to be an interval of one month
between each shipment. As the learned Chief Judge observes,
the importer wishing to arrange that his supplies should arrive at
fixed periods would naturally stipulate that the date of shipment
from the export country should be certain. He also refers to
exhibit B, the letter written by the plaintiffs’ firm on the 26th
August, as showing that the plaintiffs understood that the term
“monthly intervals ” meant af intervals of a month as nearly as

possible, It is urged by pla,int.iffs’ Counsel that it would be
10
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Vorxaur unreasonable to hold that the plaintiffs contracted to ship the twenty
BM,T,HE“ cases ab exact intervals of one month as they would have to wait
Rurnaveny 44]] g steamer was available or charter a special steamer for the
OCuzrrI .

conveyance of the twenty cases. There can be no doubt that in
determining what is the oonstruction to be pub upon the term
« ghipment at monthly intervals,” regard should be bad to the possi-
bility of finding a steamer available for shipment on or about the
monthly interval as well as to the necessity for defendant getting
his supplies at regular intervals.

The reasonable construction, therefore, is that the interval
contemplated by the parties to the document was mot precisely
thirty days or one month, but one month more or less, regard being
had to the time which it may be reasonable to allow to the plain-
tiffs for finding a steamer available for the required shipment.

This is in accordance with the rule mentioned by Cresswell,
J.,in Wilson v. Bevan(l) which he stated in these words:—
“When the intention of the parties to a contract is sufficiently
“ apparent, effect must be given to it in that sense, though some
“ violence be thersby done to the words. Where the intention is
“ doubtful the safest course is to take the words in their ordinary
““sense.” In applying the rule it must also be observed that the
hardship to either party is not an element to be considered unless
it amounts to a degree of inconvenience and absurdity so great as
to afford judicial proof that such could not be the meaning of the
parties Prebble v. Boghurst(2).

With reference to the second question referred to us whether
the defendant was entitled to rescind the contract, we observe that
its decision depends upon a further question which contraet was it
which defendant claimed fo be entitled o rescind. It appears
that the first shipment was made on the 18th June and arrived
at Madras on 22nd July., Defendant complained that the con-
signment had arrived late, and at an interview, plaintiffs’ agent
consented to accept delivery only on the assurance that future
shipments or deliveries were regular. In their letter of the 11th
September plaintiffs refer to his agreement as an agrecment for
“shipment in due comrsé.” The second shipment was made on. the
27th July and arrived in Madras on the 6th September. Mean-
while on the 18th Auglist defendant had written to plaintiffs (exhi-

(1) 7 ¢.B, 678, (2) I Swanston, 330,
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bit D) in these terms:—* The first twenty cases should have been
¢ delivered in the month of June, instead of which you delivered them
“in July, when you promised that future deliveries would be made
“overy month.” It will be observed that the defendant treated the
original agreement (A) asome for “deliveries at monthly inter-
vals” and that he regarded the agreement of July as an agreement
for “deliveries regularly every month.” The original contract
was one for “shipment at monthly intervals” and the learned
Chief Judge appears to hold that as the second shipment was not
within one month from the date of the first shipment, defendant

was entitled to repudiate the contract. That would depend upon
the question whether the interval hetween the 18th June and 27th

July was under the circumstances reasonable, regard being had to

the time ordinarily necessary for finding a steamer available for
the shipment,.

It it was the agreement of July which defendant claimed to
repudiate, thers must be a finding what the terms of that agree-
ment were, and whether with reference to the construction we put
upon the term “ monthly intervals”’ defendant was entitled to
repudiate if.

We will ask the learned Chief Judge to return a finding upon
these questions. ‘

In compliance with the above order, Mr. N. Subrahmanyam,
the Acting Chief Judge of the Court of Small Causes, submitted
his finding as follows :—

Frxvine.—My finding on the first question is that defendant
claims to repudiate tho original contract of 14th May 1890 under
exhibit A. It will be seen by the statements filed by the Attor-
neys of both the parties that it is not the case of either party that
there was any new agreement on 21st July 1891. Exhibits
¥, H, J and III also confirm their view ; what really took place
on that date was that plaintiff having made a default in the first
shipment, defendant complained on this score and at the interview
on 21st July 1890 all that happened was that defendant agreed
to waive his right to rescind the whole contract and accept the
delivery of the first sﬁipment on plaintiffs’ promising that future
shipment should be regular as stipulated in fhe original contract A
of 14th May. What happened, therefore, was an agreement to

) 11
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stand by the original contract. The defendant makes plaintiffs
understaud more clearly, if possible, than before that time was of-
the essence of the contract.

It becomes unnecessary to give & finding on the second
question.

Taking the third question to be whether 'the defendant was
entitled to repudiate such new contract, it becomes nnnecessary to
give a finding on it. If the question is whether, with reference
to the construetion put by the High Court on the term monthly
intervals, the defendant was entitled to repudiate, I agree with
Mr. Shaw for the reasons given by him that defendant was
entitled fo repudiate the contract as the plaintiffs might have had
the second shipment made by the steamer which left London on
19th July and he failed to do so.

This case came on for final disposal when the Court delivered
judgment as follows :—

JupeMENT.-—The first question was already answered in the
affirmative.

As to the second question also the answer must be in the affirm-
ative on the findings now submitted.

Wilson & King, attorneys for plaintiff.

Branson & Branson, attorneys for defendant.




