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The plaintiff preferred this appeal. K asiamas
Ryru Nambiar for appellant. N“:‘“‘“
Respondents were not represented. Ig*::;?:;‘
JupaMENT.—~We do not agree with the Judge that, if the
clause for forfeiture of the perpetnal lease is enforceable, plaintift
is only entitled to a decree on refund of the consideration paid by
the tenant at the time of obtaining the lease. Exhibit A con-
tains no provision for such repayment, and an obligation to refund
cannot be inferred from the clause for forfeiture.
In the case of a kanom referred to by the Judge, what is for-
feited is the right to retain possession for the full period of twelve
years, the liability to repay the debt being in no way afiected.
Whereas in the case of a lease the consideration paid for if is
exhausted by the grant of the lease, and the tenant’s forfeiture of
the lease cannot operate to convert the original consideration into
a debt.
This is the only point that has been argued for appellant, and
respondents have not appeared.
‘We, therefors, allow this appeal and setting aside the decrees of
the Lower Courts so far as they disallow plaintiff’s claim to posses-
sion of the land, we decree that defendants do swirender the land
to plaintiff and pay his costs throughout.

APPELLATE CIVIL.
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Parinership—=Sut by one member of an undivided Hindu family—Non-jsinder of other
persens interested in o family dusiness.

' In 1887 the plaintiff appointed the defendant to serve for three years as manager
of a business in Moulmein, which was the business of the undivided Hindu family
to which the plaintiff belenged. In 1893 the plaiﬁtiﬂ—", without joining the other
members of his family, sued the defendant for damages for breach of the contract
of gervice : .
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oJeld (1) that the suit was not maintainable in $he absenoe from the record of
the other partners in the business ;

(2) tha under the circumstancos, the name of the plaintift in the cause-title
could not be taken as designating hiy partners also ;

(3) that by reason of the fact that the amendment might deprive the defend-
ants of the defence of limitation and of the other cireumstances in the case, the
plaintif should not be allowed on appesl to amend tho plaint by bringing his
paxrfners on to the record.

Aprmar against the decree of C. Gopalan Nayar, Subordinate
Judge of Madura (East), in original suit No. 4 of 1893.

This was a suit brought by the plaintiff to reoover from de-
fendant No. 1 and his son the sum of Rs. 15,495 as damages
sustained by reason of the first defendant’s miseonduct as agent for
o business carried on at Moulmein under the name of Pana
Ravanna Mana Ana Alagappa Chettiar.

_ Tt appeared that the firat defendant had been appointed by the
plaintiff to the management of the business in question on 19th
January 1887 and had then signed a dooument, designated in the
plaint as a salary chit, by which he undertook to serve tho busingss
for a period of three years. The defendants pleaded, inter alia,
that tho plaintiff, being a member of the undivided Hinduo family to
which the business in question belonged, was not entitled to main~

-tain the suit in his sole name. Preliminary issues weve framed

with reference te this plea, and it was found that tho coustitution of -
the firm was as alloged by the defendants, and the abeve ples was
upheld. The suit having beon thereupen dismissed, the plaintiff
preferred this appeal.

Subramanya Ayyer, Banga Bamanwjachariar and ])omk(wlmrmr
for appellant.

Mr. B. F. Grant for vespondent No. 1.

Sivasami Ayyar for respondent No. 2 »

- JupeymNT.~It appears from the plaint that tho first defondant
Vellian was, on the 19th January 1887, ongaged by tho plaintift
to carry on his business in Moulmein for a period of throe yoars,
and that, accordingly, he did act as tho plaintifl’s agent ill the 17th
December 1889, when he left Moulmein, It is charged against the
fivst defendant that duving the period of his agency he acted in

- contravention of the plaintiff’s oxders, and that on hig retwrm to this

country, he refused to wender proper accounts. Tho plaint was
- presented on the 14th January 1893,

On the 14th August 1893 the defendants put in sepaxate
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written statements, in both of which it is objected that the it
is bad for non-joinder of parties, because the plaintiffis only one
of several members of a Hindu family carrying on business in
partnership together. On the same day, the 14th August, certain
preliminary issues were adjusted with referemce to this objec-
tion, By the first of them the question of fact is raised whether
“ (as alleged in the plaint) the plaintiff is sole owner of the firm
“P. R. M. A. in Moulmein or whether such firm has other partners
“or belongs to a family which has other members’” On the
2nd November certain persons describing themselves as members of
the family of the plaintiff Alagappa put in petition stating that
Alagappa was the manager of the family business, and that the
first defendant was by him alone appointed agent, and asking that
the plaintiff might be permitted to proceed againat the defendants.

On the 14th November the plaintiff himself filed a petition
praying that, if the Court holds the other members of his undivided
family should also be parties, they might “also be described as
plaintiffis.” On the same day the trial of the preliminary issues
took place. The plaintiff Alagappa was examined as a witness.
Ho at once admitted that he was not the scle owner of the firm,
but that five persons in all named by him and members of his
family were interested init. The witness proves the execution by’
the first defendant Vellian of the document (A) called a salary
chit and explains that the letters P. R. M. A. appearing in that
paper before his name Alagappa are not his' own initials, but stand
for the firm’s name,

On the evidence the Judge held that the plaintiff was not
competent to maintain the suit in his own name only. He further,
with reference to the petition presented on the same day but after he
had expressed an opinion adverse fo the plaintiff, refused to allow
any addition of new parties. The suit was accordingly dismissed.
The appeal was supported on alternative grounds. It was argued
that the plaintiff Alagappa was competent to maintain the suit in
his own name, or in the alternative that the desigmation of the
plaintiff in the cause-title was sufficient to denote all the persons
interested in the firy. There can be no‘doubt that as a general
rule all the members “of a partnership firm ought to be joined as
plaintiffs in a suit brought in respect of transactions with the
partnership. It makes no difference that the persons, carrying on
business together, were also members of a Hindu family— Kalidas

AracaPPa
CurrTr
?.
VELnIAN
OWETTL



ALAGAPPA
CuETTL
v,
VELLIAN
(uBTTL.

36 THE INDIAN LAW REPORTS. [VOL. XVIL.

K.oaldas v. Natluw Bhagean(1) and cases cited. The proposition
that the manager of a Hindu family ean sue without joining
those interested with him is one which cannot be supported and
no authority was cited in support of it save a dictum in Aruna-
chala v. Vythialinga(2). There can be no doubt, in the present case,
that the employment of Vellian as agent was an employment in
the business of the firm and that the contract was made by Ala-
gappa on behalf of the firm. The appellant’s vakil, bowever,
endeavoured to convinee us that Alagappa, though acting for the
firm. made the contract in his own name under such circumstances
as 1o entitle him to sue alone. The case of Agacio v. Furbes(3).
was cited, and it was urged that similarly here Alagappa was
entitled to sue alone. In Agacio v. Forbes(3) it is true that the
contrast made in Hongkong between the plaintiff and the defend-
ant was made for the benefit of the plaintiff’s firm ; but the
consideration for it, namely, the forbearance by the plaintiff from
proceedings threatened against third parties, was a consideration
moving from the plaintiff alone, for he alone was in Hongkong
representing his firm which carried on business in Valparaiso.

If, instead of being a partner, Agacio had been a mere agent
of a foreign principal, the case would have come within the prin-
ciple recognized in section 230 (1) of the Contract Act. And in
considering the question of parties to an action, the case of part-
ners-and that of agent and principal stand on the same footing,
the question in either case heing with whom was the contract
made in point of law, Lindley on Partnerskhip, 8rd edition, page
487. ¥or these reasons we think that the authority eited is
not applicable. In the present case there is mnothing to shew
that the right of suing onthe contract was restricted to the plain~
tiff—Lucas v. De lo Cour(4). On the contrary it appears on the
face of the salary chif that the retainer is by the firra and not by |
Alagappa in his individual capacity. It follows that tho goeneral
rule above stated requiring the joinder of all the partners must
apply. -See Lindley on Partnership, 3rd edition, pages 486 and
489,

' Th%'s being %0, we aré asked to read the name of the plaintiff
given in the cause-title as designating not Alagappa only but his

(1) LLR., 7 Bom., 217. (2) LLR., 6 Mad,, 27
(8) 14 Moore’s P.6, 160, (4) 1 M. & 8., 249,
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partners or coparceners. It seems to us impossible in the cirecehn-
stances of the present case to say that there is a mere misdescription
as was held to be the case in Kusturchand Bahiravdas v. Sagar-
mal Shriram(1). It is abundantly clear that the plaint was not
read by the plaintiff’s Vakil in the manner in which we are now
‘asked. to read it, for otherwise the Pleader would not have gone to
trial on the issue raised by the Judge with regard to the question
whether the plaintiff had other partners. Itis contended that the
Pleader misconstrued the plaint, but the mistake is by no means
obvious, and we must assume that the party is duly represented
by his Pleader.

‘We are clearly of opinion that the defect is one which only
could be cured by the addition of the persons who along with
Alagappa constitute the plaintiff’s firm or family. It remains
then to consider the question whether even at this stage those
persons ought to be brought on the record. No formal application
to that effect was made in the Court below nor is any such appli-
cation made before us. On the respondent’s behalf it is said that
the required amendment ought not now to be made, because any
claim against Vellian by the partners of Alagappa would be
barred by the Statute of Limitation. Xven on the 14th August
when the informal application was made on behalf of those persons”
such suit would equally have been barred. On the other hand the
plaintiff had elected to go to trial without offering to amend and
therefore onght to be left to the consequence—Duiar Chand v.
Balram Das(R). )

The case of Mohummud Zahoor Ali Khan v. Mussumat Tha-
kooranee Rutiz Koer(3) was cited in support of the contention
that the possibility of the bar of limitation afforded a reason for
allowing an amendment. That case is, however, plainly distin-
guishable from the present and from Weldon v. Neal(4). In
Mohummud Zahoor Ali Khan v. Mussumat Thakooranee Rutta
Koer(3) the mistake made consisted not im the non-joinder of
parties or the omission of any statement of claim, but in the
- joinder of parties who ought not to have been joined. In the result
the cause was remittpd for trial on the idsues touching the liability
of the defendant Rufta Koer on the bond in respect of which

—f

(1) LL.R., 17 Bom., 413, (2) LL.E., 1 All, 453,
(3) 11 M.LA., 468, 486, (4),19Q.B.D., 394,
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thy suit had been brought. It is not necessary to consider what
wonld be the consequence if the other partners were joined as
to which point several cases were cited — Kalidas Kevaldas v. Nathu
Blagoan(1), Nurayana Chetti v. Sivaraman Chetti(2).

In our opinion the amendment which, as has been observed,
was never asked for in this Court or in the Court below ought not
now to be made.

1t by the amendment the defendants were deprived of the
defence of limitation, then according to the view taken in Wel-
don v. Neal(8) and followed in this Court in Mallikayjura v.
Pullayya(4) the amendment ought not to be allowed. On the
other hand if the amendment must, by the operation of section
99 of the Limitation Act, lead to the dismissal of the suit, then
it would clearly be useless.

The appeal is dismissed with costs.

APPELLATE CIVIL.
Before My, Justice Muttusami Ayyar and Mr. Justice Best.

MOIDIN KUTTI avp ormErs (PLAINTIFFS), APPELLANTS,

"

. q;'
BEEVI KUTTI UMMAH axp ormers (Drrexpaxts Nos. 1 1o 41
AND 43 10 45), RESPONDENTS.*

Malabar law—~Compromise of doubtful claims by adult members of u tarwad—=8uit by
Junior tembers to vescind the compromise—~TLimibation det—Aot XV of 1877, 5. 7.

In 1878 the senior memhers of a Malabar tarwad, in dond fde compromize of
certain doubtful claims, executed an instrument conveying awny cortain land of
the farwad. In 1891 cerfain jonior members of that tarwad, ineluding several
minors, sued to recover possession of the land in question. Others of the junior
members of the tarwad had attained majority move than thres yeurs hofors the
suit and had not impugnod the validity of the conveyance ; thege porsons were joined
a8 defendants. None of the plaintifs had atteined maj ority in 18Y8 :

Helg, that the suit was barssd by Hmitation.
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(1) LL.R,, 7 Bom,, 217.° (2) Appeal No. 81 of 18
, A . 87, unreported,
(3) 19 Q.B.D. 304, (&) LT.R. 16, Mad, 319, " ¥ "
* Appeal No, 21 of 1893,



