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The plaintiff preferred this appeal.
Ryru Nambiar for appellant.
E-espondents were not represented.
Judgment.— "We do not agree with the Judge that, if the 

clause for forfeiture of the perpetual lease is enforceable, plaintiff 
is only entitled to a decree on refund of the consideration paid hy 
the tenant at the time of obtaining the lease. Exhibit A  con­
tains no proYision for such repayment, and an obligation to refund 
cannot be inferred from the clause for forfeiture.

In the case of a kanom referred to by the Judge, what is for­
feited is the right to retaia possession for the full period of twelve 
years, the liability to repay the debt being in no way affected. 
Whereas in the case of a lease the consideration paid for it is 
exhausted by the grant of the lease, and the tenant’s forfeiture of 
the lease cannot operate to convert the original consideration into 
a debt.

This is the only point that has been argued for appellant, and 
respondents hare not appeared.

We, therefore, allow this appeal and settnig aside the decrees of 
the Lower Courts so far as they disallow plaintiff’s claim to posses­
sion of the land, we decree that defendants do surrender the land 
to plaintiff and pay his costa throughout.

K a m m a e a k

N a m b i a e .
V.

Chindan
N a s i e i a b ,

A PPELLA T E  GITIL.

Before Mr. justice MuUmami Ayijar and Mr, Justice Shephard, 

ALACJ-APPA OHBTTI (Pla.intifi’), A ppellant,

V E L L IA N  OHETTI and AwoTHEa (Defendants), Eespondents.^

1894. 
Septeiŝ ber 27. 

October 2,

Fartnership— Smt ly me member of an undivided Sindufamily—Non-joinder o f  other 
persons inUrested in a, family httsiness.

In 1887 th.e plaintiff appointed the defendant to eervafoi' three years as manager 
of a business in Monlmein, wMoh was the 'business of the undivided Hindu family 
to wMcK the plaintiff belonged. In 18^3 the plaintiff, without joining the other 
members of Ms family, sued tiie defendant for damages for breach of the contract 
of service: *

* AjspalNo/65 of 1894. .



34 THE IN D IA N  LAW EEP0ET8. [VOL. XVIIT.

A iagatpa
Chbtti
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^ e U  (1) that the suit was not maintainable in the ahsenoe from the record of 
the other partners in the business ;

(2) tha under the circumstances, the name of the plaintiff in the causo»tit]e 
could not be taken as designating his partners also ;

(3) thathy reason of the fact that the amendment might deprive the defend­
ants of the defence of limitation and of the other cii:*CTmstaucea in the case, the 
plaintifl should not be allowed on appeal to amend the plaint by bringing' hie 
partners on to the record.

A ppeal against the decree of 0 . G'opalan iN’ayar, Subordinate 
Judge of Madura (Bast), in original suit No. 4 of 1893.

This was a suit brouglit hy tlie plaintiff to reoover from de­
fendant ISTo. 1 and his son the sum of Bs. 15,495 as damages 
sustained by reason, of the first defendant’s misconduct as agent for 
a business carried on at Moulmein under the name of Paria 
Ravanna Mana Ana Alagappa Ohettiar.

•It appeared that the first defendant had been appointed by the 
plaintiff to the management of the business in question on 19th 
January 1887 and had then signed a document, designated in the 
plaint as a salary chit, by wliich he undertook to servo tho businoss 
for a period of three years. Tlie defendants pleaded, inter aliâ  
that tho plaintiif, being a member of tlio xindividod Hindu, family to 
which the business in qaestion belonged, was not entitled to main- 

'.tain the suit In his solo namo. Preliminary issues woio framed 
■with reference te this plea, and it was found that tho constitation of ■ 
the firm was as alleged by the defendaate, and the above plea was 
upheld.. The suit having been thereupon dismissed, tho ^plaintiff 
preferred this appeal.

8uhmmmya Ayym\ Rmga Eamcmiijmhsnar and Deaikachariar 
for appellant.

Mr. B. F. Grant for respondent Ko. 1.
Simsami Ayyar for respondent No. 2.
JuDeMBHT.—It appears from the plaint that tho first defendant 

Yellian was, on the 19th January 1887, engaged by the plaintiff 
to carry on his business in Moulmein for a period of thxoo years, 
and that, accordingly, he did act as the plaintiffagent till the 17th 
December 1889, when he left Moulmein, It is charged against the 
first defendant that during the period of his agency he acted in 
contravention of the plaintiff’s orders, and that, on his rotum to this 
country, he refused to êndea’ proper accounts. The plaint was 

. presented on the 14th January 1893.,
On the 14th August 1893' the defendaats put in sepaxate
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•written, statements, in botli of wMok it is objected tliat the roit 
is bad for non-joinder of parties, ’beeause the plaintiS is only one 
of several members of a Hindu family carrying on business in 
partnership together. On the same day, tbe 14th. August, oertain, 
preliminary issues were adjusted -with reference to this objec­
tion. By the first of them the question of fact is raised whether 
“ (as alleged in the plaint) the plaintiff is sole owner of the firm 
“ P. El. M. A. in Moulmein or whether such firm has other partners 
“ or' belongs to a family which has other members.’  ̂ On the 
2nd November certain persons describing themselves as members of 
tbe family of th.e plaintrS Alagappa put in petition stating that 
Alagappa was the manager of the family business, and that tbe 
first defendant was by him alone appointed agent, and asking that 
the plaintiff might be permitted to proceed against the defendants.

On the 14th November the plaintiff bimself filed a petition 
praying that, if the Court holds the other members of his undivided 
family should also be parties, they might “ also be described as 
plaintiffs. ’̂ On the same day the trial of the preliminary issues 
took place. The plaintiff Alagappa was examined as a witness. 
He at once admitted that he was not the sol© owner of the firm, 
but that five persons in all named by him and members of his 
family were interested in it. The witness proves the execution by 
the first defendant Yellian of the document (A) called a salary 
chit and explains that the letters P. B. M. A. appearing in that 
paper before his name Alagappa are not his' own initials, but stand 
for the firm’s name.

On the evidence the Judge beld that the plaintiff was not 
competent to maintain the suit in his own name only. He further, 
with reference to the petition presented on the same day but after he 
had expressed an opinion adverse to the plaintiff, refused to allow 
any addition of new parties. The suit was accordingly dismissed. 
The appeal was supported on alternative grounds. It was argued 
that the plaintiff Alagappa was competent to maintain the suit in 
his own name, or in the alternative that the designation of tbe 
plaintiff in the cause-title was sufficient to denote aU the persons 
interested in tbe firm. There can be no *dpubt that as a general 
rule all the members of a partnership firm ought to be joined as 
plaintiffs in a suit brought in respect oi transactions with the 
partnership. It makes no di^erence that the persons, carrying on 
business together, were also members of a Hindu family—Kalidas

Axa&aspa
C h e x t i

V.
V e l l i a n

Ohetxi,
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Ktmldas v, Nathio Bhagmm{V) an,d cases cited. The proposition 
that the manager of a Hindu family can sue ■without joining 
those interested with him ia one which cannot be supported and 
no authority was cited in support of it save a dictum in A.}'una~ 
chala V. Yythinlinga{2). There can he no doubt, in the present case, 
that the employment of Yellian as agent was an employment in 
the business of the firm and that the contract was made by Ala- 
gappa on behalf of the firm. The appellant’s vakil, however, 
endeavoured to convince us that Alagappa^ though acting for the 
firm made the contract in his own name under such circumstances 
as to entitle him to sue alone. The case of Agacio v. Forbes{S). 
was cited, and it was urged that similarly here Alagappa was 
entitled to sue alone. In Agado v. Forhcs{^) it is true that the 
contract made in Hongkong between the plaintiff and the defend­
ant was made for the benefit of the plaintiff’s firm ; but the 
consideration for it, namely, the forbearance by the plaintiff from 
proceedings threatened against third parties, was a consideration 
moving from the plaintiff alone, for he alone was in Hongkong 
representing his firm which carried on business in Valparaiso.

If, instead of being a partner, Agacio had been a mere agent 
of a foreign principal, the case would have come within the prin­
ciple recognized in section 230 (1) of the Contract Act. And in 
considering the question of parties to an action, the case of part­
ners-and that of agent and principal stand on the game footing, 
the (question in either case being with whom was the contract 
made in point of law, Lindley on Partnership, 3rd edition, page 
487. For these reasons we think that the authority cited is 
not applicable. In the present case there is nothing to shew 
that the right of suing on the contract was restricted to the plain­
tiff—Lucas V. De la Gour{4:). On the contrary it appears on the 
face of the salary chit that the retainer is by the firm and not by 
Alagappa in his individual capacity. It follows that the general 
rule above stated requiring the joinder of all the partners must 

Lindley on Partnerships 3rd edition, pages 486 and
48a

This being so, we are asked to read the name of the plaintifi 
given in the oause-title as designating not Alagappa only but his

(1) I.L,R., 7 Bom., 217. 
(8) U  Moore’s P.0., 160,

(2) I.L.R., G Mad.. 27. 
(4) 1 M . & S., H9,



partners or coparceners. It seems to us impossible in the circoji- Alagappa

stances of the present case to say that there is a mere misdesoription
as was held to be the case in Kadmxlimul Bahiraudas v. Saqar- yfLLiAsr

Uhetti*
mal 8hriram [l). It  is abundantly clear that the plaint was not 
read by the plaintiff’s Yakil in the manner in which wq are now 
asked to read it, for otherwise the Pleader would not hare gone to 
trial on the issue raised by the Judge with regard to the question 
whether the plaintiff had other partners. It is contended that the 
Pleader misconstrued the plaint, but the mistake is by no means 
obvious, and we must assume that the party is duly represented 
by his Pleader.

W e  are clearly of opinion that the defect is one which only 
could be cured by the addition of the persons who along with 
Alagappa constitute the plaintiff’s firm or family. It  remains 
then to consider the question whether even at this stage those 
persons ought to be brought on the record. No formal application 
to that effect was made in the Court below nor is any such appli­
cation made before us. On the respondentias behalf it is said that 
the required amendment ought not now to be made, because any 
claim against Vellian by the partners of Alagappa would be 
barred by the Statute of Limitation. Even on the 14th August 
when the informal apphcation was made on behalf of those personB*’ 
such suit would equally have been barred. On the other hand the 
plaintiff had elected to go to trial without offering to amend and 
therefore ought to be left to the consequence— Buiar Ghcmd v.
Balram Das(2).

The case of Mohummud Zahoor A U  Khan v. Mussumat Tha- 
hooranee BuUa K oer(^ ) was cited in support of the contention 
that the possibility of the bar of limitation afforded a reason for 
allowing an amendment. That case is, however, plainly distin­
guishable from the present and from Weldon v. Nml{4:). In  
Mohummud Zahoor AU Khan v. Mussumat Thakooranee Rutta 
Koer{Z) the mistake made consisted not in the non-joinder of 
parties or the omission of any statement of claim, but in the 
joinder of parties who ought not to have been joined. In the result 
the cause was remittpd for trial on the i^aes touching the liability 
of the defendant Butta Koer on the bond in respect of which
_________________ __________________________________________ __________ _ S ----------------- -------- -------------------------------- -

(1) I.L.E., 17 Bom., 413. (2) I.L.R., I Ail., 453.
(3) 11 468, 486, (4)̂ 19 394,
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A iA G A P P A  m  suit had l êea hiougW. It is not necessary to consider what 
C h e t t c  v i ^ o u l d  be the conaequence if the other partners were joined as 

Vellian to which point several cases were cited—K ah das KevaMas v. Nathu 
BhagvaniX)  ̂Narayana Chetti v. Sivammmi Chetti{%).

In our opinion the amendment which, as has been observed, 
was never asked for in this Court or in the Court below ought not
now to be made.

If by the amendment the defendants were deprived of the 
defence of limitation, then according to the view taken in Wol- 
don V, Neal{^) and followed in tliis Oonrt in Mallihmjuna v. 
JPullayya{ )̂ the amendment ought not to be allowed. On the 
other hand if the amendment must, by the operation of section 
22 of the Limitation Act, lead to the dismissal of the suit, then 
it would clearly be useless.

The appeal is dismissed with costs.

APPELLATE “CIVIL.

1894. 
April 18.

Before Mr. Justice MuUiisami Ayyar and Mr, Justice Beat.

MOIDIN K U T T I a n d  o t h b e s  (P L A iN T ir fs ), A p p e l l a n t s ,

V.

BEE Y I K U T T I TJMMAH a n u  o t h b b s  ( D efendattts  N os . 1 to  41 
AND 43 TO 45), R e s p o n d e n t s .”̂ -

Mahhar law-~Gompmmse of dotibtfiil olai'm hy adult momUn of a tanmA—Suit hj 
junior mmiers to rcsaind the eompmime-~M?nU(Uion Aot-~Aot X V  of 1877, s. 7.

Tn 1878 tlie senioi mem’bers of a Malabar tarwad, in hon& fd e  compromiso of 
certain doubtful claims, executed au instrument conveying away cortaiu land of 
the tarwad. In 1891 certain jixnior mem'bera of that tarwad, inolxiding several 
minors, sued to recover possession of the land in (iiieation. Others of the junior 
mem'bers of the tarwad had attained majority more than three years before the 
suit and had not impugned the validity of the conveyance ; these persons were joitiod 
as defendants. None of the phintiffB had attained majoxity in 1878 :

EeU, that the suit was baraad by limitation.

(1) I.L.R., 7 Bom., 217. 
(3) 19 Q.B.D., 394,

(2) Appeal No. 31 of 1887, unreported,
(4) I.P..E. 16, Mud, 319,

Appeal Ko. 21 of 1898.


