
from taking water along it, that loss of crop was tke daipage Pema- 
whieli resulted, and that the water obstructed flowed into Ay an 
clianaels. This appears to me to be clearly a ease falling under I’aiasiyanbi. 
the clause of the Small Causes Act already cited. The conten
tion that obstruction is not diversion seems to be absurd, since 
when the flow of water to the cowle lands along the channel was 
obstructed, it must be diverted in whole or part from the cowle 
lands, and since it is iiomaterial whether the diversion was into 
the tank itself or into Ayan or zainin channels or elsewhere. It 
is enough that if by the obstruction the flow of water to plain
tiff’s eowle lands is diverted from them so as to diminish the 
water-supply and to cause damage.

I set aside the decree of the Subordinate Judge as one passed 
without jurisdiction, and direct that the plahit be returned to 
plaintiff for presentation to a Court of competent jurisdiction.

Plaintiff will pay petitioner’s costs throughout.
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A P P E L L A T E  OIVIL.

Before Bir Arthur J. S , Collins, Kt,, Ckief Justice, 
and Mr. Justice Parl'er.

MADEAS DEPOSIT AND BENEFIT SOCIETY, LIMITED 1894-.  ̂
( P l a in t if f ), A p p e l l a n t ,

V .

OONlSfAMALAI AMMAL a k d  a n o t h k e  (D e f e n d a n t s ),
E e spo n d e n t s .

Transfer of Properly Act—Act I V  of 1882, a. 59—Instrument unsigned by any witneas 
—Evidence Act— Act I  o/1872, s. (j^~~ImdmtsstUlity o f the instrumrnt in evldems 
io prove ilie dehi,

A mortgage for more tlian Ee. 100 wbieh has been prepared and aeoepted, bat 
■which is not attested, is invalid, and it oaunot be need in proof of a personal 
covenaiLt to pay.

A ppeal from the decree of Davies, J sitting on the original side 
of the High Court in original suit No. 280 of 1892.

Appeal Wo. 8 of 1894.
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M-ujiiAs -'Tlie facts of ike case appear suf&oiently fox tlie pm'pose of
this report from, the judgment of the High Court.

So«ET-s, iSeshagiri Ayi/ar and Parthasaradi Apyanjar for appellant. 
t>. Harnanujaohariar for respondents.

J u d g m e n t .— It is urged that, though the document cannot 
be used or proyed as a mortgage instrument;, it may he proved as 
containing a personal covenant to pay, and wo are referred to 
the decision in Oomaji y, 8iihbarai/ap2:)n[l). In that case, hoAvevor, 
there was no statutory har to receiving the document in evi
dence, though by reason of want of registration it could not affect 
the immovahle property comprised therein. In the present case 
the document is itself excluded hy th& proviaions of section 68 
of the Indian Evidence Act, since it purports to create a legal 
fiiortgage.

Nor can the plaintiff company fall back upon tiio deposit 
of the title deeds. There was no antecedent debt to secure 
which the title deeds were deposited, and it is clear from the 
plaint itself that the intention from its inception was to effect 
a legal mortgage. A legal mortgage was prepared and acceptedj 
but owing to neglect to comply with the rec^uirements of section 
59 of the Transfer of Property Act it is invalid.
" We must diamiss the appeal with costs.

APPELLATE CIVIL.

Before Sir Arthur J. S„ OoUins, Kt-, Ohief Judiee  ̂
and Mr. Justice Farlcer.

1894. OLIVER (PLAINTUfi’), ArPELLAKT,
April 13, 17.

— --------------------  V .

AN AN TH AR AM AYYAN  (Dej’ekdaitt), BisspoMissijfT.''’'''

Rent Mccovert/ Acl—Mudrm Act V II I  o/1865, s. m S orn o i} hj apyimj m tke «/ 
inientmi to sell oh_ some conspicuous paH of the tcnani's kfid—Jieskleuee af[iemnl 
mfonign tm'itonj.

Tli,e provision of a. 39 of the Rent 'Reoovory kai that tlic notion of an 
tioa to sell the land should be served ‘ at liis -usual place of abode ’ denotos some

(1) LL,R, 15 MmL, 253, * Second Appeal No* IGOl of 1803,


