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PALANIYANDI (PLAiNTiri*'), KEsroNDBKT/''

P m in cia l Small Oausc Ccm'/s A o l— AvJ I X  o f  J887, .sc//. /. / ,  vl. (i)—  
Jnrisdiction— olsU'iieticn of a'icakr covrse amcimiH lo ‘ divtrnUm ’ wiHtin

the mea.ning of cl, 35 («).

If liy obstruction the flow ol water ia rlivertoil from a plaintiff’n lundH, sucli 
obstruotioD. amounts to (li\erBioii within tlio meaning of c.l. (i) of sch, II ol' 
Act IX  of 1887.

P e t i t i o n  under section 25 of Act IX  of 1887, praying’ tlio .llig'li, 
Coujt to revise tlie decree of Venkata Ecngaiyar, Subordinate 
Judge of Madura (East), in suit No. 2)8 of 1892.

The facts of the case appear sufficiently for the purpose of tliis 
report from the judgment of the High Court.

Narayam Bao for appellant.
Desikachariar for respondent.
J u d g m e n t .—This was a suit for compensation duo fox defeiul- 

ant rhaving wrongfully obstructed tiio flow of water to plaintiff’s 
cowle land, and the question raised for determination on revision 
is whether suh-clause i, clause 35 of tlie second, schedule of the 
Proyincial Small Causes Courts Act does not bar the juxisdiotion. 
of the Court of Small Causes from entertaining such suit. The 
contest is as to whether obstruction to the flow of water which is 
referred to by the Subordinate Judge in his judgment must be 
taken to imply necessarily a ‘ diversion ’ of the water within, the 
meaning of the provision of law cited, above. It is contended 
on behalf of the petitioner that mere obstruction does not amount 
to diversion, and that the use by tho Subordinate Judge of tlie 
words ‘ obstructed the flow of water ’ was not folioitoiis. It 
appears from the record that plaintiff has pertain cowle lands in 
Sivaganga, that a channel led off from the Putlmr tank to those 
lands, and that petitioner’s obstructions preventer! the plaintiff
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from taking water along it, that loss of crop was tke daipage Pema- 
whieli resulted, and that the water obstructed flowed into Ay an 
clianaels. This appears to me to be clearly a ease falling under I’aiasiyanbi. 
the clause of the Small Causes Act already cited. The conten
tion that obstruction is not diversion seems to be absurd, since 
when the flow of water to the cowle lands along the channel was 
obstructed, it must be diverted in whole or part from the cowle 
lands, and since it is iiomaterial whether the diversion was into 
the tank itself or into Ayan or zainin channels or elsewhere. It 
is enough that if by the obstruction the flow of water to plain
tiff’s eowle lands is diverted from them so as to diminish the 
water-supply and to cause damage.

I set aside the decree of the Subordinate Judge as one passed 
without jurisdiction, and direct that the plahit be returned to 
plaintiff for presentation to a Court of competent jurisdiction.

Plaintiff will pay petitioner’s costs throughout.

VOL. X Y ii i . : M A D R A S SEEIES. 29

A P P E L L A T E  OIVIL.

Before Bir Arthur J. S , Collins, Kt,, Ckief Justice, 
and Mr. Justice Parl'er.

MADEAS DEPOSIT AND BENEFIT SOCIETY, LIMITED 1894-.  ̂
( P l a in t if f ), A p p e l l a n t ,

V .

OONlSfAMALAI AMMAL a k d  a n o t h k e  (D e f e n d a n t s ),
E e spo n d e n t s .

Transfer of Properly Act—Act I V  of 1882, a. 59—Instrument unsigned by any witneas 
—Evidence Act— Act I  o/1872, s. (j^~~ImdmtsstUlity o f the instrumrnt in evldems 
io prove ilie dehi,

A mortgage for more tlian Ee. 100 wbieh has been prepared and aeoepted, bat 
■which is not attested, is invalid, and it oaunot be need in proof of a personal 
covenaiLt to pay.

A ppeal from the decree of Davies, J sitting on the original side 
of the High Court in original suit No. 280 of 1892.

Appeal Wo. 8 of 1894.


