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APPELLATE CIVIL,
Before Mr. Justice Mutiusani dyyar.

PERIAKARUPPAN (DrrenDant), DRITITONLSR,
0.
PALANIYANDI (Prammnrr), RESCONDENT.Y

Provineial Small Cawse Ceourfs  Acle—cet 1X of 1887, seh, 11, ol 36 (i)~
Jurisdiction—IVhether obsireetion of wacaler conrse amewnts to ¢ diversion”’ wilkin
the meaning of el. 85 (i).
1 by obstruction the flow of water is divertwl from a plaintifi’s lands, soch
obstruction amounts to diversion within the meaning of ¢l 86 (i) of sch. 1T of
Act IX of 1887,

Prrriron under gection 25 of Act IX of 1887, praying the Iligh
Court to revise the decree of Venkata Rengaiyar, Subordinate
Judge of Madura (Hast), in suit No. 213 of 1892.

The facts of the case appear sufficiontly for the purpose of this
report from the judgment of the High Court.

Narayana Rao for appellant.

Desikachariar for respondent.

Jupemexr.—This was a suit for compensation due for defond-
ant having wrongfully obstructed the flow of water to plaintifi’s
cowle land, and the question raised for defermination on xevision
is whether sub-clause i, clause 85 of the second schedule of the
Provincial Small Causes Courts Act does not har the jurisdiction.
of the Court of Small Causes from entertaining such suit. The
contest is as to whethor ohstruction to the flow of water which is
rveferred to by the Subordinate Judge in his judgmont must he
taken to imply necessarily a  diversion’ of the water within the
meaning of the provision of law cited ahove. It is contended
on behalf of the petitioner that mere obstruction does not amount
to diversion, and that the use by the Subordinate Judge of the
words ¢ obstructed the flow of water’ was not felicitous. It
appears from the record that plaintiff has certain cowle landsin
Sivaganga, that a channel led off from the Puthur tank to those
lands, and that petitioner’s obstructions provented the plaintiff

]

* Civil Revision Potition No, 101 of 1498,



VOL. XViiI." MADRAS SERIES. 29

from taking water along it, that loss of erop was the damage  Prnua-
which resulted, and that the water obstructed flowed into Ayan FARCITAN
_channels. This appears to me to be clearly a case falling under Pu*N“A“m-
“the clause of the Small Causes Act alveady cited. The conten-
tion that obstruction is not diversion seems to be abswd, since
when the flow of water to the cowle lands along the channel wag
obstructed, it must be diverted in whole or part from the cowle
lands, and since it is imimaterial whether the diversion was into
the tank itself or into Ayan or zamin channels or elsewhere, It
is enough that if by the obstruction the flow of water to plain-
tiff’s cowle lands is diverted from them so as to diminish the
water-supply and to cause damage.

T set aside the decree of the Subordinate Judge as one passed
without jurisdiction, and direct that the plaint be returned to
plaintiff for presentation to a Court of competent jurisdiction.

Plaintiff will pay petitioner’s costs throughout.

APPELLATE CIVIL.

Before Sir Avthur J. H, Oollins, It., Oldcf Justice,
and Bly. Justice Parker.

MADRAS DEPOSIT AND BENEFIT S8OCIETY, LIMI’?FED 1894,
(PramyTIFF), APPELLANT, Tuly 18, 18

Y.

OONNAMALAT AMMAL AND ANOTHER (DEI«ENDANTS),
RespoypENTS. ¥

Transfer of Properly Aet— Adet IV of 1882; s, 59—Inslrument unsigned by any withess
—Bvideniee det—Ael T of 1872, s, 68— Inadmissibility of the instrument in cvidence
to prove the debl,

A mortgage for more than Re. 100 which has been prepared and aecepted, but
which is not attested, is invalid, and it eapnob be used in proof of a personal
covenant to pay.

Arppsr from the decree of Davies, J., sitting on the original side
of the High Court in original suit No. 280 of 1892.

lAppeal.No_. 8 of 18G4,



