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ORIGINAL CIVIL.

Before Mr. Justice Wilson and Mpr. Justice Norris.
In 7ue marrer o WILLIAM HASTIE, an Insonvesr,
olvent judgment-debior— Civil Procedure Code—Act XIV of 1882, ¢s. 336,

12 Vie. e. 21, s. 24— Undue Preference—Pracedure where two methods of
pratection are oper to the debtor.

‘A judgment-debtor arrested in execution of a decree for money, who has
nof, on his committal to juil, expressed his intention of applying to be
‘declared an insolvent %ndel' Chapter XX of the Code of Qivil Procedure,
is nevertheless entitled during his imprisonment to make an application
Far that purpose 5 and tho Court may, under 8, 849, pending the hearing of
/such application, release him on his finding security to appear when called
'upon,

The word *airest” in 8. 849 should be read as meanizg “under detentmn
or “ detained in custody.”

In deeiding whether or no a payment- made to~ a particular creditor
amounts to an unfair preference within the meaning of 's. 851 of the Code,
the .Qourts  may fairly {where there is no other reason for impeaching the
trapsaction a8 an unfair preference apart from the provisions of the
Tusolvent Act), refer to, and be guided by, the provisions of the Insolvent
Act, which treats a transaction as an unfair preference only when it has
ocewrred within a limited time before the inseclvency proceedings.

Where the Legislature has provided two methods by which a debtor can
obtain protection from earrest or other serivus comsequences, and if one of
tlyxﬁethods, in any partioular cage, tmns out to be more favorable-to the
debtor- than the other, ‘the Conrts wﬂl not deprive him of thet adventage.

Ox the 12th February 1885, William Hastie was -arrested
in satisfaction of a decree, obtained against him on appeal by Mary
Pigot, for damages and costs in asuit for libel, and on the same day
(not having expressed any intention of applying under Chapter
“XX of the Code of Civil Procedure to be declared an ‘insolvent)
was committed to the Presidency Jail in Caleutta.” On' the 9th
March 1885, Hastie . applied under the. provisions of Chapter XX
of Act XIV of 1882 (1) to be declared an insolvent ; (2)that he
might be released and discharged from custody; and (3) for

a daiy to be fixed  for' the - hearing ‘of his ‘application ; and’ that

pending such hearing he might be released on his furnishing
sufficient security to appear when called upon,
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Tho amount for which he was arrested was Re. 8,000 damages
and Rs. 12,000 costs; and ab the timo of tho above application
he set out in his petition that ho was possossod of o sum of
Re. 2,254 then in the hands of his agonts in Scotland, and
a sum of Rs, 500 in the possession of & friend in Chloutta;
and cortain manuscripts and thoological books; and stated that
according to an arrangement come to with corfain membors of
his family he had, beforc coming out to Indian in 1878,
arronged to contribute to the support of his mothor and sisters,
and had left instructions with his agents to mako certain pay-
ments in accordance with this arrangement ; that theso payments
were naver made ; and that on his return to Scotland in 1884,
finding that nothing had been paid on his behalf, he had ontered
into & formal deed (after consultation with his legal advisors) making
over £300 to his mother and sistors, Ho further stated that his
mother and sistera wore willing to rofund this monoy if requirod.

Besides Mary Pigot, there were four other croditors whose
claims amounted in all to about Ra. 8,850.

On this application, Mr. Justice Wilson, on tho 1lth March,
scting undor . 349 of the Codo, directed Hastie to be roloased
from custody (so far as regarded the commitment issucd .on
the 12th February 1885) on his finding security for his appoarance
on the 18th Maxrch 1885 beforo tho Judge presiding in Insolveney.

On the18th Moarch 1885, Mr. Pugh on behalf of Mary Pigot, ap-
plied before Mr, Justice Norris, sitting as Insolvent Commissioner,
foran order adjudicating Hastie to havo committed an act of
insolvency according to the provisions of 11 & 12 Vio c. 21,
Mr. M4l thoroupon mentionod to the Court the order of
Mr. Justice Wilson, dated the 11th March, which dirooted
Hastie’s application undor Chaptor XX of tho Code to bo
heard before the Judgo presiding in tho Insolvent Court, and
contended that this application ought to bo disposed of before
that mode by Mr. Pugh., Mr. Justice Norris, howaver, considered
that it would be better that both the application uunder the
Tusolvent Act made by Mr Pugh, and the application under
Chapter XX of the Code, should bo heard together before

Mz Justice Weilson and himself on the 25th March, and passed
an order to that offect.
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On the 20th March My, Pugh obtained a rule in the Qidinary.

Original Civil side of the Court, calling upon Hastie to show cause
why the order of the 11th March (so far as it directed his relense
on his giving sccurity to the satisfaction of the Registrar of the
Court) should not be set aside. This rule, and the two other
matters ordered on the 18th March to be heard together, came
up before Mr. Justice Wilson and Mr. Justice Norris on the
25th March ; and after some discussion ag to the order in which
these several matters should be taken, it was decided that the
sipplication under Chapter XX of the Code should be first heard.

Mr, Hill for the applicant.—The words “a decree for money”
in 8. 844 of the Code covers a decree for damages for libel;
8. 254 refers to decrces for “ compensation” ;and the marginal
note to that section is “decree for money.” In this country
where the marginal notes to the sections of an Act are con-
sidered and framed by the member who ha.s charge of the Bill,
such marginal notes form part of the Act, and may be looked ab
for the purpose of interpreting it~ Venour v. Sellon (1); Attor-
ney-General v. The Great Eastern Railway Company (2).
[WiLsoN, J.—A suit for compensation for trespass is shown by
illustration (¢) of 8. 111 of the Code to be considered as a suit
for the recovery of money, and therefore the words “a decree for
money” will cover one for compensation for libel] In malking
Chapter XX of the Civil Procedure Code applicable td the High
Court, notwithstanding .& .special insolvency juriediction. was
already vested in that Court, the Legislature evidently intended
to afford further relief {o insolvent debtors subject to the special
jurisdiction, and the possibility of a conflict of jurisdiction can
afford no ground for refusing an insolvent his discharge under
the Code provided he has complied with its requirements. So
far ss the Code and the Imsolvent Act are in pori materid, an
insolvent is entitled to relief under that Act which gives him
the easiest terms, pn the general principle that the interpretation
of all statutes should be favourable to personal liberty—Hender-
son v. Sherborns (8). The distinction between bankrupt-traders
and non-trading ingolvents has never been abolished, and argu-

(1) L. R. 20h. D,, 522, (2) L, R.11Ch, D, 449.
3) 2 M, & W, 256 (289),
30

458

1886

IN TR
MATTER OT
WILLIAM
Hasgrin,



454

1888
IN TER
MATTER OF
WALLIAM
HARTID,

THE INDIAN LAW REPORTS, [VOL. X1,

ments based on the construction of the bankruptey laws have
no application to statutes for the relief of insolvent debtors,
The former were passed for the protection of trade, and were
thorefore construed for the benefit of creditors and to suppress
fiand, the bankrupt being regarded in the light of a criminal,
Insolvent Acts on the contrary were for the roliof of the indivi-
dual who was congidered to be the vietim of misfortune, and
they have always been liberslly construed in favour of insol-
vents, )

The Acts for relief of insolvont debtors were of three descriptions :
the Lords’ Act, 32 Geo, 2, ¢, 28, and its amendments ; the Small
Debtors’ Act, 48 Geo. 3, ¢. 123 ; and the Goneral Insolvent
Ach. Under the Lords’ Act, 5. 13, a croditor might insist upon
a prisoner’s detention on agreeing by note under his signature to
allow the debtor two shillings and six pencoe per weok, but any
irregularity in the agreomont entitled tho debtor to his discharge—
Rex v. Wilkinson (1); Constanting v. Pugh (2). The Small
Debtors’ Aet, 48 Geoa. 8, ¢. 123, provides for the discharge of debtors
from imprisonment for small debts on compliance with spocified
conditions, As to the discharge beiug cowmpulsory on the Court,
notwithstanding that the creditor has on the samo day duly
brought up- the defendant under the compulsory clause of the
Lords’ Act, see ex-parte Cusac (unrep.) cited in Chitty’s Statutes,
st edition, 589, note (b); Langdon v. Rossiter (8); Wood v.
Kelmerdine (4). Under 1 & 2 Vice. ¢ 110 (an Act for abolishing
arrest on mesnc process), the Court had power to wefuse to
dischaxgo prisoners in certain cases for a specific time, It was
no ground for refusing a discharge that a vesting order had been
obtained under 1 & 2 Vic. c. 110, 5. 86, with which the prisoner
bod refused to comply, and had in consequence been committed

" for contempt—Fuge . Rogera (5) ; Chew v. Lye (8) ; Hoplins v.

Pledger (7) ; this last is a strong caso as showing the construction
the Court places on these Acts, Tt is no objection to a prisoner’s
dischargo under 48 Gleo, 8, c. 123, that ho has been remandod

(1) 7. B., 166, @) 2 Y. &J, 10,
(2) 8B. &P, 184, (5) 1D. & L, 713
{8) 19 Price, 186, (6) 5 M. & W., 388,

(7)1 D, & L, 119.



VOL. X1.] CALCUTTA SERIES.

by the Insolvent Court— Clapperton v. Monteith (1) ; Davis v.
Ourlis (2). The superior Courts will not regulate their pro-
ceedings as to discharge of insolvents by what has passed in the
Insolvent Debtor's Court, and therefore it is no ground for
opposing his discharge that he had been remanded in that Court
for frand,—Nicholls v. Neilson (8). Our application is prior in
point of time to the application under the Insolvent Act. The
Court is bound to grant & prisoner his discharge unless he*is
guilty of one of the acts of misconduct specified in 5 851 of the
Code—sce Salamat Al v. Minahan (4).

Mr. Pugh (contra)—Under the Small Debtors’ Act it was in-
cumbent on the Cowrt to discharge the debtor; but the
question here® is, whether the administration of Hastie's
estate js to be taken under the Insolvent Act or the Code.
I submit that the last paragraph of s 638 of the Code
shows that the jurisdiction of the Imsolvent Commissioner is
intended to remain unimpaired. Supposing even the two Courts
had coneurrent jurisdiction, I submit that the J udge in the Insol-
vent, Court has no discretion to decline to exercise his powers.
[WiLson, J.—The words of the other Act are equally obligatory on
the Court to act]. Yes; but it is impossible -for the fwo proce-
dures to go on together. \

As to whether marginal notes are to be considered part of
an Act, see Sutton v. Sutton (5), which questmns Venour
v. Sellon (6). [WrsoN, J.—I don’t think it can be argued
that in England anything but the Act itself can be considered ;
the marginal notes and headings to chapters are not to be
referred to as part of an Act except where the Act expressly
states that the Act is to be divided into heads, then by such
enacting words they may be read]l The Legislature had no
power to make the provision for insolvent debtors in the
Code of Civil Procedure. [Wirson, J.—~The Queen v. Burah (7)
decided that the Government of India had power to alter the
jurisdiction grarted by the English Legislature.]

(1) 6M. & G., 909, (@) 1. L. B., 4 AIL, 897
2) 3 Bing. (N. C.) 259. (5 L.R., 22 Ch, D,, 611 (518,
(3) 6 Twimn, 403, (6) L. B2 Ob. D, 622, °

) 1. L, B, 4 Calc, 172,
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Mr. I3l then showed cause against tho rule of the 20th

“ March, Undor the order of the 11th of March tho debtor was

aarenr oF yeleaged on & condition ; and, if the order was beyond the power of

WILLIAM

. ILASTIR,

the Court, tho condition fails, but the fact of his rolease remains;
and has the Court any powaor, after having onca rolensed the dcbtor,
to recommit him ? [WiLson, J.—IIo has nover been discharged ; it
would be analogous to an escape. Section 344 of the Codo refers
6 two matlers: (1), » judgment-debtor in arvest ; (2), a judg-
ment-debtor imprisoned. Soctivn 3490 refurs only to the first
portion of 8. 344] Any judgment-debtor who is “in custody”
is entitled to rolief under Chapter XX of the Code, whether such
custody be that of a gaoler or of a sheriff’s officer; no reason
can be assigned for limiting the rolicf under 5’349 to cases in
which the custody is of the latter doscription.

My, Pugh in support of the rulo.—Axrest and imprisonmont are
two separato matters, Arrestis preliminarvy to the imprisonment ;

.the words are not interchangeable, The words used in ss. 278

and 274 of Act VIII of 1859 arc vory similar to tho words of the
present Act; but those sections confine the right to obtain o dis-
charge to & judgment-debtor who has boon arrested ; the word im-
prisoned is not used. [WirLsoN, J.—~Under 5. 836 of Act X of 1882,
a judgment-debtor may be arrested and brought up for committal,
and if at that stage he elocts to give sccurity aud undertakes to

.apply to become an insolvent, ho ig eutitled to his release; there-

fore 1f he ddes so at that stage, 5. 340 would be wholly un-

,necessary] L submit that s 349 docs nob rolate to the time

‘when tho judgment-debtor has boen committod to jail. Section
349 provides for tho ouly threec coursos which the Court can
adopt : tho first two of thoso aro not provided for by 8. 836, and
can only apply when he is nuder arrost.

The construction which I wish to placo upon the section i3
favored by a caso under the Procedure Code of 1858, viz, in

:sztk v. Boggs (1)

“Even supposing tho order made to bo a valid ane, the debtor, is
not entitled to his dlschargu, a8 tho payment of £800 to his famﬂy -
under the cucumstmncc in which it was made, amounts 6 an .
wnfair Preforence to somo of his creditors under s, 851 of the Code.

41} 6B, L, B., App. 2L,
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On the 8th April the following judgments were delivered

Norgris, J—The facts of this case are as follows: On the 12th
February 1885, the defendant was arrested under a warrant to
satisfy the plaintiff in the sum of Rs, 8,000 ag damages, and
Rs. 12,000 costs under a decree dated #6th April 1884.

The defendant was brought before a Judge on his arrest when,
in compliance with the provisions of s. 336 of the Code of Civil
Procedure, he was informed that he might apply under Chapter
XX of the Civil Procedure Code to be declared an insolvent; he
did not express his intention so to do, and was therefore commit-
ted to prison,

On the 11th of March the defendant, being still in prison,
presented a petmon to be declared an insolvent under Chapter
XX. The petition complied with all the requirements of
§s. 844, 345, and 346, and, at the conclusion thereof, the defen-
dant prayed that, pending the hearing of the petition, he might
be released from custody on his furnishing praper and sufficient
security to the satisfaction of the Regiétra,r to appear when
called upon, Upon this petition an order was made for the
defendant’s release from' custody upen his ‘giving seeurity, in
a sum equal to the amount of the debt and costs payable under
the decrec, to the satisfaction of the Registrar for his appear-
ance before the Judge presiding in the Insolvency Court on the
18th March, and on any other day when called upon.  A,rule
was subsequently obtaired, calling upon the defendant to show
cause why the order of the 11th March, so far asit directed his
release on his giving security to the sa.t1sfa.ct1on of the Reg1st1ar,
should not be set aside.

The rule was argued on 25th March before Wilsom, J., and
myself; Mr. Hill showing cause, snd Mr. Pugh supporting it;
and at the conclusion of the arguments we took time to con-
‘gider our judgmont. Upon the best consideration I have been
able to give to the case, 1 am of opinion that the rule should be
discharged. The order of : 11th March purported to be made
under 8. 849 of the Civil Procedurs Code, which suys': * Where the
judgmient-debtor is under airest, the' Court may, pending the
hearing tmder 8. 850, order him to be immediately committed to
Jail, or leave him in the custody of the officer to whom the
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sarvice of the warrant was ontrusted, or rolcase himt on his furnish.
ing sufficient security that ho-will apposr when called upon.”

The question to bo determined is, was the dcfondant under
arvest within the moaning of s, 349 whop the ordor was made. I
am of opinion that he was:.

It is very difficult to define with any exactness tho distinction
between arrost and imprisonment.

Arrest is defined in Wharton’s Law Lexicon ag “ the re-
stroining of the liborty of a man's person in order to compel
obodienco to the order of a Cowrt of Justico, or {0 prevent the
commission of & crimo, or to ensure that a porson charged or
sugpected of a crimo, may be forthcoming to answer it.”

“ Imprisonment ” is defined as “the restraint of man’s lberty
under the custody of another.”

No doubt the words “arvest” and “imprisonment” are not
used as interchangeable in the Code. Chaplor XTX is headed
“of the oxccution of decroes,” and consists of cight parts or
divisions, the last of which is (I), and is headed “ of arrest and
imprisonmoent.” Section 336 says: “A judgment-debtor may be
arrestod in excoution of » decree at any hour and upon any day,
and shall a8 soon as practicable be brought before the Court, and

-his imprisonment,” which I take to mean is imprisonment under

8. 842, “may be,” in a certain jail. Sub-section (a} of 5. 336
lays cortain limitations on the officor making the “arrcst.” Sub-
section (b) diracts the officer making the “ arrost” to release the
judgment-debtor if he pays the amount of the decroc aud the
costs of the arrcst, and directs that the Court hoforc whom the
judgment-debtor is brought shall ralease him from axvest if he
exprosses his intention to apply under Chapter XX to be declared
an insolvent, and furnishes sufficient security to appear when
called upon, and to make such application within one month.
Saction 337 says: “ Any warrant for the arrest of the judgment-
debtor shall direct the officer entrusted with its oxecution to
bring him before the Court with all cenvenient speed” In
8. 339 the distinction between arrest and imprisonment is wery

-clearly recognized. It provides that “mo judgment—debtér  shall

bo arrestod in execution of 2 decres unless and until thg decree-
holder pays into Court such a sum, as having regard to the
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scale g0 fixed, the Judge thinks sufficient for the subsistence of
the judgment-debtor from his arrest until he can be brought
before the Court; when & judgment-debtor is committed to jail
in execution of a decree, the Court shall fix for his subsistence such
monthly allowance as he may be entitléd to.” In these sections
the arrest is treated as preliminary to the imprisonment, the
imprisonment as the result of the arrest.

I do not think, however, that we ought to place so limited a
construction upon the word “arvest” in s 849. I think the
words “under arrest” should be read as meaning “under daten-
tion,” or “ detained in custody.”

The consequencgs of not so reading them would be most
extraordinary, It would follow that, whilst a judgment-debtor
who, upon being brought before a Judge, expresses his intention
to apply to be declared an insolvent under Chapter XX, and
furnishes the necessary security, shall be entitled to his release
as a matter of right under a 836; and, «whilst a judgment~
debtor who, in the interval between his arrest and his being
brought before the Court, has prepared an application as pros
vided by s3. 344, 845 and 846, may be released upon his furs
nishing sufficient security to appear when called upon, & judg-
ment-debtor once committed to prison must remain there until
discharged upon the happening of one of the cases provided for
under 8. 341. I cannot believe that it was the intentiop of the
Legislature to say to a judgment-debtor: “Ifyou donot express
your intention to apply to be made an insolvent under Chapter
XX when you are first brought up, or if you do not make your
application in the prescribed manner when you are so brought up,
and if you afterwards change your mind, and arc desirous of taking
the benefit of the Act, you shall pay as penalty for your obstinacy
a regidence in jail until you are declared an insolvent.”

‘WiLsoN, J—I am of the same opinion, and I have very little
to add.

The question is as to the meaning of the words “ under arrest?
in 5. 849, .

Undoubtedly in this-part of the Tode the words arrest and
imprisonment are used several times to express different things,
though, in itself, the word arrestis quite wide enough to cover
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oll that imprisonmont covers, Again, of the threo altornatives
montioned in 8. 349, somo at least are only applicable to the case
of a man not yet comnitted, though effoct may porhaps be given
to the whole of the section by holding that such of those alter-
natives as may bo applicablo under tho circumstances of each
caso shonld be adopted.

These aroe tho considorations in favour of tho narrowor con-
straction of tho words under arrest; but thero are mauy con-
siderations in favour of the widor construetion.

In the fisst place, according to the narrower construction, the
section can apply at one stage ouly, when a man has been arrested
and is brought up for committal, but hag not ygt beon committed,
Such was hold to bo the construction of tho former Act in the
caso of Smith v. Boggs (1). But that docision was undor an Act,
which in plain terms declared tho law to be as thero laid down,
In the present Act, that plain language has beein abandoned,
and only the words. “under arrest” substitutod,

In the socond place, if tho narrower construction be adopted,
and tho scction oxpresses only the power of the Court before
which o prisoner is brought up to bo commiited, then the pro-
vision is out of place, it ought to occur in the provious chapter
of the Code.

Thirdly, according to this construction, the subjeet has already
been doalj with, and complotely doalt with in a. 336,

In the fourth place, if the provision in question applies only
whore o prisoner has boen brought up, but is not yet committed,
it can obviously be exorcised only by tho comamitting Court.

But the powor given by tho scetion is part of the Insolvency
Jurisdiction conferred only upon High Courts and District Courts.
The scction, therefore, applies only in cases of committals by one
or other of these latter Courts, so that in the large majority of
cosos it is inoperative. This is plain, because in every case of a
person brought up beforc any Court othor than thoso mentioned,
that Court must cither commit him or Peleaso him ;so that
he can never afterwards before the Insolvency Court ba under
arrcst in the narrowor sonse of the term,

Laatly, no possible reason has been suggestod which could have

(1) 6B LR, App. 21,
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led the Legislature intentionally to limit the scope of the section
in the way contended for.

The result is, that in my judgment the construction of the
section is at least doubtful; and that the arguments in favour of
the wider construction are as strong as thosein favour of the
narrower. That being 8o, and the section being found in a chapter
for the relief of msolvent debtors, I think it clear, in accordance
with the settled rules of construction, that we are bound to adopt
that interpretation which is in most favour of liberty.

On these grounds I agree in discharging the rule.

There remains the principal matter to be dealt with, This is

an application under Chapter XX of the Civil Procedure Code
by Mr.- Hastie, it which he asks to be declared an insolvent.
His petition has complied with all the requirements of the Aet,
and only one ground has been suggested upon which we could be
ssked to deny him the privilege he claims;
- One of the circumstances mentioned in s, 351, about which
the Corirt must be satisfied, is this : that the debtor has not given.
urifair preference to any of his creditors. The applicant in his
petition shows that during last summer, when in Scotland, he
paid cortain sums of money, not very comsiderable in amount,
to certain members of his farnily, who, he states, were his credi-
tors.

It is suggested that that wad an unfair preference within the
meaning of 8, 851. In deciding whether or not it was %n tnfair
preference for the purposes of the present application, we may
fairly refor to the provisions of the Insolvent Act, as affording
some guide in the present Code. That Act treats a transaction
as an undue preference only when it has ocourred within a limited
time before the insolvency proceedings. The payment in ques-
tion was made before the time limited by the Insclvent Act,
50 that there has been no undue preference if we are to follow the
Ingolvent Act, '

Then is there any reason why this transaction ghould be im-
peached a8 an unfair preference apart from the provisions of
.the Insolvent Act, I think not.

Looking at the place where the insolvent was at the time and
the circumstances of the case, I think it would be straining
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188  mattors vory much to say that, at the time Mr. Hastio made thawe
I man_ payments, he contemplated insolvency.
e oF  Therefore I do not think “thoro is in this circumstance any
HARTE,  popson why wo should deny him the bonofit of tho Insolvency
provisions of the Act.
* Then it is snid that, even if his ense were such ag to entitle him
primd fucie to tho benofit of those provisions, wo should ‘stay
our hand and deny him that benefit, boenuso vne of his ereditors
hag applied .to the Insolvent Court, and obtained an ordor of
adjudication. I do not think that is so.
: If the Logislature has provided two methods by which the
dobtor can oblain protection from arvest and other serious conge..
quences; and if one of those methods, in wfy particular case,
turns out to be more favourablo to tho dobtor than the other,
wo havo no right to doprive him of that advantago. I think;
thorefore, that Mr. Hastic is entitled to bo declarod an ingolvent,
undor the provisions of Chuptor XX of the Civil Procedure
Oodo, and we accordingly declare him an insnlvent and appoint
the Official Assignoe, the Recciver of his estate. The seetrity
given for Mr. Hastic's appearanco.will, of course, remn.m in force
till the ma,ttcr is disposed,

Ncmms, J—I1 am of the same opinion. I think that if the
payments to tho ladies renlly amount to unfhir preference,the
bﬂiclal A.ss1gnco may bring an action, if so advised, for tho £300

Application allowed and Pule dwchc&rged
Attornoy for Hastio : Baboo G. C. Ghunder.
Attorney for Mary Pigot: Baboo M. Sen & Co.



