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held that heis to that extent entitled to priority as against the
appellant whose incumbyance is intermediate in point of time.

On the hearing of the appeal, it was areved hefore us that
inasmuch as Subba Reddi’s mortgage had beecome merged in
tho 8eccree- passed upon it and that deereo had been satisfied,
the intention of keeping it alive for his own henefit conld mot
properly be imputed to the respondent. Notwithstanding” the
opinion to the contrary cxpressed in the unveported case, we are
of opinion that the prideiple on which the rvespondent bases his
claim to priority is not affeeted by the circumstance that tho
money advanced by him was advanced in order to pay off a mort-
gage debt due vnder a deerce. It is sufficient for tho respondent
to show that there was a subsisting yprier incumbrance ; that his
money was lent for the purpose of discharging it, and that it was
for his benefit that that prier incumbrance should siill be kept
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alive. It cannot be said that he had any tho less a right to-

keep the ineumbrance alive, because it had token the form of
a deeree. Tho samo thing had happened in the case of Adams
v. dugell(1), nor can it be said in the present case that the respond-
ent did anything which conld serve to negative an intewtion on
his part-to adopt the eourse which it was oliviously for his benefit
to adopt. The appeal is dismissed with costs.

APPELLATE CIVIL.
Before Mr. Justice Subramaric Ayyar and Mr. Justive Densen,

MAMMOD (JUupGMENT-DEBIOR), APPELLANT,
v.

LOCKE axp avorner (DECREE-HOLDER AND AUCTION-TURCHASER), °
REspo¥DENTS.*
Civil Procedure Code—Act NIV of 1882, 5. 244 (c)=Partics o the suit—
Auction-purchager,

Land was sold in cxecution of a decrce of a Subordinate Court, and a sale
cextificate was issued. A question baving snbsequently avisen a% to what had
actually been the subjec;b of the sale, the anction-purchuser applied to the Couxs,
and sn order was mode by which the sale certificeto was amended. Tho judg-
ment-debtor sppealed to the District Court joining the decree-holder and the
suction-purchaser as respondents,

(1) L.R, 5 Ch. D., 645, # Appeal against Appellate Order No, 22 of 1897,
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The appeal was dismissed on the ground that no appeal lay : _
Held, that the question vwas not one which colild be determined under Civil
Procedurs Code, section 244, and consequently the decision of the Lower Appel.
late Court was right,

Appray against the order of H. H. O’Farrell, District Judds of
South Malabar, in Civil Miscellaneous Appeal No. 65 of 1896,
affirining the order of M. Srinivasa Rau, Subordinate Judge of
Cochin, dated 8rd August 1896, and made_on Miscellaneous
Petition No. 332 of 1896 in the matter 6f the execution of the
decree in Original Suit No, 9 of 1895.

The facts of the case, as stated by the District Judge, wers as
follows 1 —

The municipality of Cochin lent a certain sum of money to ons
Kunhi to tile his house, and the latter, as security, hypothecated to
the municipality the house and the paramba on which it stood.
On his death defendants Nos. 1to 4 were sued as his representatives
on the hypothecation bond, and a deeree was passed, which, it is said
by oversight, made liable the paramba only without mention of
the buildings. The paramba was broaght to sale and purchased
for Rs. 1,500.

‘The sale prr)olama:’ﬁion and the sale certificate followed the
terms of the decree and made no mention of the buildings. After-
wards the suction-purchaser appljed to the Court to amend the sale
certificate on the ground that what was really sold was the building
as well as the paramba, and the Subordinate Judge, with the con-
sent of all partics except the present appellant (first defendant) and
after taking evidence, was satisfied that what was really put up for
sale and purchased, was the building as well as the paramba and
amended the sale certificate accordingly. Against this order the

 first defendant appeals, and has mado not only the plaintiff—the

mynicipality—but the auction-purchaser a party to the appeal.

The Distriet Judgo held that the dispute was not ofie to which
seotion 244 was applicable, and consequently that no appeal lay
against the order of the Subordifate Judge, although the first
defendant might obtain a remedy by an apphcanon for revision,
and he accordingly dismissed the appeal,

The judgment-debtor preferred this appeal making the decree-
holder and, the auction-purchaser again parties.

Sundara dyyar for appellant.

Subramania Sastri for respondents.
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JupeMENT.~— Certain immovable property was sold by the Sub-
ordinate Court of Cochin in execution of a decree obtained by
the Cochin Municipal Commissioners against the appellant upon &
morbgage instrament executod by him. The sale was confirmed.
But before the certificate of sale was issued, disputes arose as to
- whether certain buildings should be included in the certificate as
part of the property sold. After hearing the aunetion-purchaser,
the judgment-crgditor and the judgment-debtor, the Subordinate
Court passed an ordér directing that the buildings should be
included in the certificate. The appellant preferred an appeal
agaiust the order to the District Court. The appeal, however, was
rejected on the ground that no such appeal lay. On behalf of
the appellant it was contended that the view taken by the Dis-
trict Court was wrong, inasmuch as the question in dispute was
one which fell under scetion 244 of the Code of Civil Procedure.

This conbtention is, in our opinion, untenable. Now, if the
dispute involved the question of the validity of the sale, the caso
would, no doubt, be governed by the ruling of the Judicial Com-
mittee in Prosunno Coomar Sanyal v. Kusi Das Sunyal(l). Bub the
sale was not, and could not have been, impeached by any of the
partied at the time when the oxder in quéstion was passed. The
dispute was, and is, ag to whether, under the sale, the right to the
land mentioned in the sale certiﬁ,cate alone passed to the auction-
purchaser as the appellant contends or whether, as the purchaser
contends, the right to the buildings also pasfad. 1f the former
contention be upheld, the party that would be affected thereby
would be the purchaser. If, on the other hand, the latter conten-
tion prevailed, it is the appellant that woald suffer by such decision.
In neither case, the sale itself being valid, would the judgment-
craditor’s rights be in any way touched. There is, therefore, in
this case no question in dispute between the Judwmentdebtor
onthe one side and the judgment-oreditor on the other, as niged
for the appellant. The guestion in disputo is really one between
the judgment-debtor and thespurchaser only. Section 244 of the
Code does not, therefore, apply, and the conclusion pf the District
Court is right.

The appeal is dismissed with. cosbs.

*
(1)5LR., 19 T.A., 166,
69
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