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Before Sir Arthur J. H. Gollins, Kt., Chief Justice, and 
Mr, Justice Shephard.

189'7. PUENAMAL CHTJND (D e fe n d a n t  N o . 3), A p i-e l la o t ,
JaTiuary 28.
Febrnaiy 9,

19.
TENKA-TA SUBBAUATALU (Plai^̂tiit), Eespô ’dent.'*

■Mortijctge— Prioritij— Merger o f form er mortgage in  decree— Right o f  suhsequ&ni 
morfrjages to l:ccp the prior iiicumhrance alive.

Wbero there is a subsisting prior incuniln-atice and a subsequent mortgagee 
advances moi\ey for the purpose of discharging it, but it is for his benefit still to 
beep it alive, his right to Iceep it alivo is not affected by the fact that tho prior 
incumbraunco had at tho timo taken the form of a decree. Adams v. Angell{l) 
followed.

Second appeal against tho decreo of S. Tiussoll, District Judge of 
Cliinglepiit, in Appeal Suit Ho. 62 of 1894, affirming the decree of 
N. Sarvotliama Eau, District Munsif of Poonamallee, in Original 
Suit No. 230 of 1892.

Tho facts of this*̂ casQ appear sufficiently for tlic pn:rpose of 
this report in tho judgment of the Higli Court.

Saiikaraii Nayar for appellant.
Ramacliandra Ran Sahib for'"respondent,
JuDGJiENT.—?.'ho respondent (plaintiff) seeks to enforce amort- 

gago executed in his favour on tho 15th Decemhex 1891. The 
sum of Ks. 1,150, part of the sum advanced by him was, it is 
found, advanced and actually for tho amount due under a decree, 
dated the 20th March 1890, obtained by one Subba Reddi on a 
mortgage in his favour executed in tho year 1887. Tho appel­
lant was the holder of an intermediate incumbrance, dated tho 
4th February 1890, upon which also a decree waa obtained on 
tho 4th November 1890. Prior to the dato of tho respondent’s 
mortgage, there were therefore twp mortgage decrees in existence, 
the earlier Q.pL0 in favour of Subba Eeddi, the later in favour of 
tho appellant. It is foundj as a fact, that the respondent when 
advancing Es. 1,150 ??or the discharge of the earlier decree 
intended to keep alive tho prior incumbrance, and it has been
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EAVALL%

iielcl tliafc he is to tliat extent entitled to priority as ag'ainst the prRXA-yAL 
appellant \\4iose incumhriincc is intermedia,to in point of timo. Chuxd

On the liearing of the appeal, it was argued before ns that Vê ’kata 
inasmuch as Suhba Eeddi’s mortgage had become merged in 
tho floci’ee passed upon it and that decree had been satisfied, 
the intention of keeping it aliv̂ e for his own benefit could not 
properly he imputed to tho respondent. Notwithstanding-^ the 
opinion to the contrary expressed in the unreportcd ease, v/e are’ 
of opinion that the principle on -which tho respondent bases his 
claim to priority is not aSceted by tho cirenmstaneo that tho 
money advanced by him was advanced in order to pay off a mort­
gage debt due under a decree. It is sufficient for tho respondent 
to  show that there w as a subsisting prior incumbrance ; that his 
money w as lent for  the purpoRo o f discharging it, and that it was 
fo r  his benefit that that prior incumbrance should still bo hept 
alivo. It cannot be said that he had any tho less a right to ' 
keep tho inoumbranco alive, because it had taken the form of 
a decree. Tho same thing had happened in tho case oi Atlams 
V .  AngtiUiX), nor can it be said in the present case that tho respond­
ent did anything which conld servo to negative an intention on 
his part’ to  adopt the course which it w as oBViously for his benefit 
to  adopt. Tho appeal is dismissed with costs.
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Before Mr. Jttslice SubramarJa Ay>jar and Jusiice Benson.

MAMMOD (Judgment-debtor), Appelxant, 1807.
Aug"ust Cl.

V. September 2.

LOCKE AND AKOTnEPv (DeCBEE-HOLTiER A'ND AuCTION-rUKOHASEE), ’
Ebspootekts.*

Civil Procedure Code—Act XIF of 1882, s. 2M  (?)—Parlies to the smt—
u ction-'p II rdiase r.

L and was sold  in  oxeca tion  o f  a clecrce of a Subordinate C ourt, and a  sale 
eertifiorxte -vras issued. A  question  Laving subsequentlj arisen to jvliafc had 
actually  befen. the sub ject o f  the  sale, the  auction-purchtiser nppHed to th e  C om %  
aud an order w as m ado b y  w h icL  tho sale certificsto  was am ended. T ho jadg '- 
m en t-d ebtor  appealed to  the D istrict C ourt Joining tlie d ecrce-holder and  the 

auetion -purcliaser as respondents.

(1) L.R., 5 Oh. D., 64:5. *  Appeal against Appellate Order No. 22 of 1897.


