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District Court, an appellant is entitled to deduct the last day being a gazetted
haliday, although thi District Judge held his Court on that day.

ArpEaL against the order of E. J. Sewell, Acting District Judge
of North Arcot, in Miscellaneous Appeal No. 11 of 1895, dismiss-
ing, as being barred hy limitation, an appeal preferred against the
order of T, Sami Ayyar, District Munsrf of Chittoor, on execution
petltlon No. 129 of 1895.

Ponnusami Ayyangar and Subramanie Ayyaer for appellant.

Respondent was not represented.

JuponENT.—We do not think that the fact that the Distriet
Judge held Court on a gazetted holiday is' sufficient to disentitle
the appellant to regard the day as dies non in calenlating the time
allowscl by law for presenting an appeal.

We, therefore, set aside the order of the District Judge refus-
ing to admit the appeal and direet him to now admit it and dispose
of it according to law.

Costs will abide and follow the result.

APPELLATE CRIMINAL—FULL BENCH.

Before Sir Arthwr J. H. Collins, Kt., Chief Justice, Mr. Justice

Shephard, Mr, Justice Subramania Adyyar and Mr. Justice
Benson.

In Crrumvarn Ruvision Cast No. 472 or 1896.
GANTAPALLI APFALAMMA

.

GANTAPATLLI YELLAYYA *

In Crmvivarn Revisrox Case No. 505 or 1896,
PERTANAYAGAM
‘ .
ERISHNA CHETTL*
Criminitl Procedure Code—Act X of 1882, s, 488~ Maintenance-—Adultery,
Adultery on the parb of the husband, not being such edultery zs would be

punishable upder Indian Pénol Code, may nevertheless constitute sufficient cause -

for the wife separating from her husband and enable her to claim maintenance
uoder Criminal Procedure Code, section 488,
)

¥ Criminal Revision Cases Nos, 472 and 505 of 1896,
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Cases referred for the orders of the High Court under Criminal
Procedure Code, section'488, by the Acting Sessions Judges of
Godavari and Tanjore, respectively.

In each of these cases the Magistrate had ovdered a hus‘nand
ander Criminal Procedure Code, section 488, to make a monthly
allowance for the maintenance of his wife who alleged that he was
living in adultery. In the ome case the adultery was alleged to
have been committed with a widow, and in the other case with &
coneubine who had lived with the husband for many years. -The
Sessions Judges reported the cases on the ground that the adultery
alleged was not within the definition of the offence of adultery in
the Indian Penal Code and referred to Criminal Procedure Code,
section 4.

These cases came on for orders before Surrrarp and Brwson,
JJ., who the Court made the following order of reference to Full
Bench.

ORDER OF BEFERENCE 10 FoLL BencE.~~As the question involved
in these two cases is one of some importance and we do not
agree with the decision reporied as Queen-Empress v. Mannatha
Achari(1), we resolve to refer for the decision of the Full Bench the
following question, viz. i—

Whether adultery on the part of the husband, not being such
adultery as would justify a conviction under the Indian Penal
Code, may nevertheless constitute sufficient cause for the wife
separating from her husband and enable her to claim maintenance
under the provisions of the Criminal Procedure Code ?

These cases coming on for hearing on theabove reference before
the Full Bench constituted as above.

The parties were not represented.

Corrns, C. J.—1T think it would be wrong to limit thg mean..

ing of the word ‘adultery’ in section 488, Criminal Proceduge
Code, to the very limited definition of the word in section 497 of
the Penal Code. Adultery is a crime under that section that can
only be committed by o man having sexual intercourse with the
wife of another without the consent or comnivance of the husband
of that wife.

Section 488 of the Criminal Proeeduré‘ Code provides for the
maintenanes of the wife and enacts that o Magistrate may make an

ol

(1) LLB., 17 Nad,, 260,
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order for maintenance in favour of the wife, even though tlic hus-
band offers to maintain his wife on condition of her living with him
if the Magistrate is satisfied that the husband is living in adulters.
The term adultery is used in that section in the ordinary scuse,
that iz a mavried man having sexual connection with a woman whe
isnot his wife. It appears to me that this construction is not
affected by the last words of scction 4 of the Criminal Procedare
Code, but is consistent with it. It is clear that a differcnt inten-
tion appears from the subjeet or comtext—sce the first part of
section 4.

A difficulty must always arise in deciding in what cases the
adultery of the husband is sufficient cause for the wife to claim
maintenanec. Amongst the Hindu community concubinage is
rocognised, and itis possible for concubines to have a certain status.
If, thevefore, o husband keeps a concubine in a house apart from his
wife, it is doubtful, whoether such an act alone would entitle the
wife to separate maintenance, but if he kept such conenbine in the
sarae house as his wife lived in and against the wishes, or in such
a manner as to offend the sclf-respect of his wife, in my opinion
that would entitle the wife to separate maintenance under section
488, Criminal Procedure Code.

I answer the question referred to the Full Bench in the affirm-
ative. .

SueraARD, d.~I have nothing to add to the obscrvations
already mado b); me about the applicability of the Pensl Code defi-

nition of ¢adultery.”* Thesolution of the question what conduct

# 1 do nmot think we are compelled to pub such an unreasonable inter.
% pretation on the language of the Legislature as the Sessions Judge suggests,
“ Adultery, according to the Penal Code, is an act capable of being done by a
“man orly. Ttis an offence committed by a third person sgninst n hnsband dn
Yaespect of his wile.  In the Criminal Prucedure Codo the term adaltery is used
I the Jurger and ordinary sense.  Kither the husbaud or the wife may be guilty
“ofir. It iz with the breach by eithor party of the marriage obligation, not with
“offence of a third party, that scetion 488, Criminal Procedure Code, is concerned:
“If the Bessions Jdudge’s view were correel, it woold follow that the husband
“could not proporly be charged with adultery in a maintenence case, unless all
“{ho comditions of seclion 497 of the Punal Code, including absence of congent or
#gonnivance cu the part of the other husband, could be established, This is to
oy mind absurd.  Compnfing seckion 497 of tho Penal Code and section 488 of
“the Criminal Procedure Code, T think we wre cntitled to say that, while in the
“ former adullery of one species only is dealt with, in the latter adultery in the

* gonse of u breacl by either party of sthe viatrimonial tic wus intended, T would
Y pherefore decline t4 interfere,”



vOL, XX.) MADRAS SERIES, 473

on the part of the husband amounts to ‘living in adultery * within
the meaning of the Criminal Procedure Code is hhwever not much
advanced by the conclusion that the Penal Code definition cannot
be applied. The words point to a continuous course of conduct, not
to isolated acts of immorality, But conduct of this sort which
according to Western notions would be condemned as a breach of
_the marital obligation is not so condemned either by Hindus or by

Mubammadans. No doubt the right of maintenance enforceable

under the Procedure Code is a right which exists independently of
the personal law of the parties. The provision is analogous to that
made by the English Poor Law, under which ehildren who have no
common law right to maintenance at their fathers’ hands, may
claim it from them before a Magistrate (see Bazeley v. Forder(1)).

The circumstance, however, that the right rests on statute and
not personal law, does not, I think, preclude a consideration of the
usages of the particular community for the purpose of determining
the meaning of the term ¢ adultery.” I cannot conceive that it was
intended to apply the term to conduct considered by the commu-
nity to which the parties belong as innocent from a matrimonial
point of view. Subject to these observations on the general ques-
tion T ath of opinion that the question referred must be answered
in the affirmative.

SusramaNiA  Avvar, J.—Adultery, according to the Penal
Code, is an act of which a man alone can be guilty. It is an
offence committed by athird person against a hushand in respect of

-biswife. If as washeld in Queen-Eupress v. Mannatha Achari(2),
this limited meaning be adopted in construing the term adultery
in section 488 of the Criminal Procedurs Code, it would follow
that the husband could not properly be charged with adultery in
a maintenance case unless all the conditions of section 497, Indian
Penal Code, are complied with. Such, however, could not possibly
have been the intention of the legislature. For, what difference
does it make to the wife, whom the husband has neglected or
refused to maintain, whether the woman with whom he is living in
adultery is a married woman or not and, if the woman *e married,
whether the woman’s hushand connives abt the adultery or not?
8o far as the wife is concerned her grievance is all the same.
Therefore while in section 497, Indian Penal Code, adultery of

(1) LR, 3 QB, 559. (9 LLR., 17 Mad., 260.
67
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one specific deseription nnly is dealt with, it is clear that in seetion
488 of the Criminal Procedurs Code adultﬁer_\* 18 used in the wider
aud ordinary sense of voluntary sexual connection hetween either
of the paxties to the marriage and some one, married or single,
of the opposite sex other than the offender’s own spouse. This
construction is not inconsistent with any part of the interpretation
clause, gection 4 of the Criminal Procedure Code, referred 40 in
szgn-Ewpwss v. Mannalthe dehari(l).  For fhéugh the con-
clnding paragraph of that section says that all words and expres-
gions nsed i the Crimunal Procedure Code and defined in the
Indian Penal Code, but not defined in the previous part of the
rection 4 should be deemed to have the meanings respectively
attributed to them by the Penal Cnde, yet this provision mmst, in
reason, be held to be governed by the qualification laid down in -
the opening senfence of the section, viz.: © Unless a different inten-
“tion appears from the subject or context.” Now looking to the
context, a different intention cannot but he inferred, considering
that the offence of adultery uunder section 497 of the Indian Penal
Code, as alveady observed, is one against the hushand, whereas
under section 488 of the Criminal Procednre Code, the term
includes ¢1sos where the wrong done is to the wife.  And notwith.
standing that the concluding paragraph af scetion < is separated
by a full stop from that past.of the seetion which contains the
qualitying words # Unless, &e., &e.,” it is difficlt to believe that
the framers of the section intended that that paragraph was not to
be taken subject to the qualification specified in the beginning of
the section. To the extent stated above, therefore, the conclusion
‘arrived ab in Queen-Empress v. Meannatha Aehari(l) cannot be
supported. DBut it ehould not be understood that the ruling in
Crimingl Revision Case No. 547 of 1884 * veferred to and relied
ow by Muattusami Ayyar, J., in that case is dissented Ifrom. In
determining, in cases like the present, whethor the cance shown by
the wife for refusing to live with her husband is good and veason-
able, it is but just that the Magistrate should take into consideration

Ll -

- e
(1) LL.R.; 17 Mad,, 260,

# Torwen, C.J.— It has cheen held that concubinage is so far recognized by
“persons whe ave by religion Hindus, that the circumstance that the husband
“keeps o concubine in the house will not entitle 2 wife to an allowance for main-
“tenance if her hushand iy willing to, receive her and treat her with the con-
“sideration which is due to her position. The order of the Magistrate must ba
“get aside and ke is directad to poss fresh orders.”
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the social habits of the particular community to which the partics
Lelong.  Xf that community {as is the case with Hindus) doss mob
completely disapprove of eoncubinage and tolerates it so far as to
give kept women some status and rights (Yasheant Rop v. Kushi-
bai(1)), the fact that the hushand keeps & concubine ought not by
wself entitle the wife to claim separate maintenance. The question
in cach case will be whether the conduct of the husband is such
as the wife consistently with self-respect and due regard to her
position as wife, can live in the house of the hushand. 1f thisis
possible and ‘the hushand is willing to receive her, the Magistrate
may refuse to order separate maintenance. I concur therefore in
answering the guestion in the affirmative.

Bensox, .—I have uo doubt but that the question proposed
must be answered in the affrmative. The concluding words,
no doubt, of section 4 of the Criminal Procedure Code enact that
any word usod but not defined in that Code shall he deeined to
have the meaning attributed to it in the Indian Penal Code, but
this provision is subject to the opening words of section 4, which
say ““unless a differcnt intemtion appears from the subject and
“context.”” This limitation seems to have been overlocked hy
the learned Judges who decided the case of Queen-Enyress v.
Manuathe Achari(2).

In the present case “ the subject and context ” show that “ adul-
tery ”” in section 488, Criminal Procedure Code, has a much wider
significance than adultery as defined in section«497, Indian Penal
Code. In the Indian Penal Code it is an offence committed by a
man against another man in respeet of the wife of the latter. 1t
is an offence which cannot be committed by a woman; but the
Criminal Procedure Code cxpressly contemplates adultery by a
woman. For this reason, if for no other, it is impossible to say

bRd

that ¢ adnltery ’ in section 488, Criminal Procedure Code, has ther

limjted meaning attributed to it in section 497, Iundian Pénal
Code.

Again ‘adultery * undor the Indian Penal Code is not committed
by o man who has sexwal intercourse with an wnmarried woman,
or with a widow, or even with a married woman Whoee husband
consents to i, but such econsiderations<cannot, in reason, be held
to make any difference in the adultery’ contemplated by the

(1) 7.L.R., 12 Bom,, 2. (2) LLR., 17 Mad., 260,

GaNzaratLl
APPALAMML
(AN
GANTAPALLL
YELLATYA,



(FANTAPALLE
APPATAMMA
2.
(GANTAPALLI
YELLAYYA.

- 1897,
April 21, 22.

Aungust 10,

476 THE INDIAN 1AW REPORTS. (vOL. Xx.

Criminal Procedure Code. The ‘adultery’ there contemplated is,
I think, adultery- in the popular sense of the term, viz. :—a breach
of the matrimonial tie by either party.

I would not, however, be understood to imply that s Magistrate
ought, as a matter of course, to decres maintenance for a wife who
refuses to live with her hushand, solely hecause he has been guilty
of an isolated act or acts of adultery or even because he keeps a
soncubine. The words “living in adultery * imply a course of
action more or less continuous. Moreover, a discretion is vested in
the Magistrate. He ‘may,” not he ‘shall make an order, &e.
He has, then, a discretion to consider and be guided by the social
ideas and feelings of the community to which the parties belong.
Concubinage is, within certain limits, recognized both by Hindu
and Muhammadan Law, and is not in all circumstances reprobated
by the public opinion of those communities. It follows that the
keeping of a concubine is not necessarily and in all circumstances,
to be regarded by the Magistrate as a sufficient reason for a woman
refusing to live with her husband, though it is equally cleat that a
Magistrate may in certain cireumstances regard it as a sufficient
reason, and award sepavate maintenance to the wife, The Magis-
trate must be guided” by all the facts and circumstances-of each
case and with due regard to the social ideas and customs of the
community to which the parties belong. ~With these remarks, I
would answer the reference in the affirmative.

APPELLATE CIVIL.

Before Sir Avthur J. H. Collins, Kt., Chief Justice, and
My, Justice Shephard.

KUMARA AKKAPPA NAYANIM BAHADUR (DEPENDANT),
: APPELLANT,

Q.
SITHALA NAIDU (Primvmirs), REspoNDENT.®

Limitation dct—Aet XV of 1877, ss. 6, 13—Rent Recovery Act—Act VIII of 1868
(Hadras), ss. 18, 69— Deduction of time oecupicd in obtaining copy of judgment
appeated againat, 5

A tenant whoss property bad been distrained for arrears of vent sued under

Rent Recovery Act, s. 18, by way of appenl againsh the distraint. The Revenue

T P,

* Second Appenl No, 1104 of 1808,




