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District Court, an appellant is entitled to deduct the last day being a gazetted 
holiday, although the District Judge held his Courti on that day.

A ppeal against the order of E, J. Se'well, Acting District Judge 
of Nortli Arcot, in Miscellaneous Appeal No. 11 of 1895, diamiss- 
inĝ  as ’heing barred hy limitation, an appeal preferred against the 
order of T. Sami Ayyar, District Munsif of Chittoor, on execution 
petition No, 129 of 1895.

Ponnusami Ayyangar and Subrmnania Ayyar for appellant.
Respondent was not represented.
Judgment.— W e do not think that the fact that the District 

Judge held Court on a gazetted holiday is’ sufficient to disentitle 
the appellant to regard the day as dies non in calculating the time 
allowed by law for presenting an appeal.

W e, therefore, set aside the order of the District Judge refus­
ing to admit the appeal and direct him to now admit it and dispose 
of it according to law.

Costs will abide and follow the result.

APPELLA™ c r im in a l - f u l l  BEl^GH.

Before Sir Arthur J. S. Collins, Kt., phief Jmticê Mr, Justice 

Shephard, Mr. Justice Suhranmiia Ayyar and Mr. Justice 

Benson.
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GANTA.PALLI APPALAMMA
V.

GANTAPALLI YELLATYA.*

I n Oeimih-al Eevisiok Oabe No, 506 of 1896.

PEEIANAYAG-AM
V.

EEISHNA^ OHETTL*
Crmin'u'l Procedure Cotie— Act X  of 18S3, s. 488— Maintenance—Adultery,

Adultery on the part of the husband) not being such adiiltery aa would be 
punishable iipder Indian P§nal Code, may nevertheless constitute suffioienfc oause 
for the wife separating from her husband and enable her to claim maintenance 
under Criminal Procedure Code, section 488.

* Criminal Bevision Oases Nos. 472 and 505 of 1896.



Cases referred for the orders of the High Court under Criminal Gantapai.m  

Procedure Code, section'438, by the Acting Sessions Judges of 
Grodavari and Tanj ore, respeotiyely. G a s t a p a lu

In each of these cases the Magistrate had ordered a hnshand, 
under Criminal Procedure Code, section 488, to make a monthly 
allowance for the maintenance of his wife who alleged that he was 
Kving in adultery. In the one case the adultery was alleged to 
have been committed with a widow, and in the other case with a 
concubine who had lived’ with the husband for many years. ■ Tho 
Sessions Judges reported the oases on the ground that the adultery 
alleged was not within the definition of the offence of adultery in 
the Indian Penal Code and referred to Criminal Procedure Code, 
section 4.

These oases came on for orders before S hepaaed and B enson,
JJ., who the Court made the following order of reference to Full 
Bench.

Ojrder op eefebence t o  F u ll B ench.— As the question involved 
in these two eases is one of some importance and we do not 
Bgree with the decision reported as Queen-Ên̂rress v. Mannatka 

Ac/ian(l)̂  we resolve to refer for the decision of the Full Bench the 
following qLuestion, v iz .;—■

Whether adultery on^the part of the husband, not being such 
adultery as would justify a conviction under the Indian Penal 
Code, may nevertheless constitute sufficient cause for the wife 
separating from her husband and enable her to claim maintenance 
under the provisions of the Criminal Procedure Code ?

These cases coming on for hearing on the*above reference before 
the Full Bench constituted as above.

The parties were not represented.
C ollins, C. J .— I  think it would be wrong to limit th§ mean-. 

ing of the word ‘ adultery’ in section 488, Criminal Proeedu^G 
Code, to the^very limited definition of the word in seotion 497 of 
the Penal Code. Adultery is a erimo under that section th&t can 
only be Gommitted by a man having sexual intercourse with the 
wife of another without the consent or conmvance of tiie tijieband 
of that wife. ■

Section 488 of the Criminal Procedure Code provides for the 
maintenance of the wife and enacts that a Magistrate may make an
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(1) 17 Mad., 260.



Gan TAP ALU order for niainteiiaaee in favour of tlio vi'ife, even thougii tlic kite- 
Appatam jia offers to maintain kis wife on condition of her living witli tim
Q a n tap at.li if the Magistrate is satisfied that the liusband is living in acliiltcry.
Yv.xx.kwk. term adultery is used in that section in the ordinary sense, 

that is a married man having sexual connection with a -woman who 
is not his wife. It appears to me that this construction is not 
affected by the last words of section 4 of the Criminal Procedure 
Code, but is consistent with it. It is clear that a different inten­
tion appears from the subject or context—see the first part of 
section 4,

A  difficulty must always arise in deciding' in what cases the 
adultery of the husband is sufficient cause for the wife to claim 
maintenance. Amongst the Hindu community concubinage is 
recognised, and it is possible for concubines to have a certain status. 
If, therefore, a husband keeps a concubine in a house apart from his 
•wife, it is doubtful, whether such an act alone would entitle the 
wife to separate maintenance, but if he kept such concubine in the 
same house as his wife Hved in and against the wishes, or in such 
a manner as to offend the self-respect of his wife, in m j opinion 
that would entitle the wife to separate maintenance under section 
488, Criminal Procedure Code.

I  answer the question referred to the,Full Bench in the affirm­
ative.

S hephaeDj J.— I  have nothing to add to the observations 
already made by me about the applicability of the Penal Code defi­
nition of ‘ adultery.’ * The solution of the question what conduct
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*  “  I do not tliink we are compelled to pnfc such an txureasonable luter- 
“ pretatiou on the language of the Legislature as tlio Se.ssions Judge sug'gests, 
‘‘ Adultoiyj according to the Penal Code, is an act caj>al)le of being done by a 
“ mail otly. Tt is an offeiicc committed by a tliird person iigainst a. hnsbaiid in 
‘V’espect of liis ivife. In fclie Criminal Procedure Code t!ie term adultery is n,sod 

ill the. Jiirger and ordinary seiiso. Eitlior tlic liiisbaud or tlie ivife mny be guilty 
“ of it. It is iTifcli tlie breach by citber party of tLe marriage obligation, not ■\yitli 

offoncc of a third party, tbat section-1-SS, CriininalProcedure Codej is concerned' 
“ If tlio Scssionfi Judg-e’s rieiv ivere correct, ifc would folluu' that the liusband 
“ could not ^ropoi'ly be cliar -̂ed with adultery iu a luaintenance case, luilesa all 

tbe ooTiditious of section 497 of the Penal Code, including’ abscncc of couseni: oi* 
“ oonuivaucc cn the part of the other husband, could be establi.shed, This is to 

any mind absurd. L'ompaf'iug section 497 of the Penal Code and section 4SS of 
tlie Grimiiial Procedure Code, I think v̂G are entitled to Bay that, wliilo in the 

“ former adultery of one species oiily is dealt with, in the latter adultery in the 
“ sense of a breach by eitlier party, of cthe niatrimonial tio was intended. I  would 
“  therefore decline to interfere,”



on the part of the husband amounts to ‘ living in adultery ’ within Gantapaik 
the meaning of the Criminal Procedure Code is however not much 
advanced by the conclusion that the Penal Code definition cannot G-antapalli 
be applied. The words point to a continuous course of conduct, not 
to isolated acts of immorality. But conduct of this sort which 
according to "Western notions would be condemned as a breach of 
the marital obligation is not so condemned either by Hindus or by 
Muhammadans* Wo doubt the right of maintenance enforceable' 
under the Procedure Code is a right which exists independently of 
the personal law of the parties. The provision is analogous to that 
made by the English Poor Law, under which children who have no 
common law right to maintenance at their fathers’ hands, may 
claim it from them before a Magistrate (see Bazeley v. Forder(l)).

The circumstance, however, that the right rests on statute and 
not personal law, does not, I  think^ preclude a consideration of the 
usages of the particular community for the purpose of determining 
the meaning of the term ‘ adultery/ I  cannot conceive that it was 
intended to apply the term to conduct considered by the commu­
nity to which the parties belong as innocent from a matrimonial 
point of view. Subject to these observations^on the general ques­
tion I  arfi of opinion that the question referred must be answered 
in the affirmative.

SuBRAMANiA A tyae, J.— Adulteij, according to the Penal 
Code, is an act of which a ma,n alone can be guilty. It  is an 
o'ffence committed by a third person a,gainst a husband in respect of 
his wife. If, as was held in Queen-Empress v. Mannatka Achari{2)y 

this Kmited meaning be adopted in construing the term adultery 
in section 488 of the Criminal Procedure Code, it would follow 
that the husband could not properly be charged with adultery in 
a maintenance case unless all the conditions of section 497, J!ndian 
Penal Code, are complied with. Such, however^ could not possibly 
have been tl ê intention of the legislature. For, what difference 
does it mate to the wife, whom the husband has neglected or 
refused to maintain, whether the *woman with whom he is living in 
adultery is a married woman or not and, if the woman %e married, 
whether the woman’s husband connives' at the adultery or not?
So far as the wife is concerned her grie'^ance is all the same.
Therefore while in section 497, Indian Penal Code, adultery of

(1) L.E., 8 Q.B., 559. (2) I.L.E., 17 Mad., 260.
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aAN'XAPALr.1 one Bpocific description only is dealt with, it is clenr tliat in seetiem
Appalamma Crimiual Proceclaro Code adiiltoiy is nsed in the ivider
GantapaivLi and ordiz7.ary sense o f yoluiitary sexual eoiineetioii ];etween eitbpr
YEr,tATYA. ‘ ^

of the pai’ties to the mamage and some oiiCj married or single, 
of the opposite sex other than the offender’s own spoTi.se. Tlii.s 
oonstraction is not inconsistent with anr part of the interpretation 
clause, section 4 of the Criminal Procedure Code, referred to in 
Queen-Euipress y . Mcmiicd/ia Ae/tari{l). ̂ For though the eon- 
eluding paragraph of that section says that all words and expres­
sions \iBod in the Criminal Procedure Code and defined in the 
Indian Penal Code, but not defined in the previous part of the 
Bfiction 4 should be deemed to have the meanings respeetively 
attributed to them by the Penal Code, yet this provision must, in 
reason, be held to be governed by the qualification laid down in 
the opening sentence of the section, v iz .: “  Unless a different iiiten- 
“  tion appears from the subject or context. ■’ Now looking to the 
contest, a different intention cannot but be inferred, considering 
that tlie offence of adultery under section 497 of the Indian Penal 
Code, as alread)" observed, is one against the husband, whereas 
under section 488 of the Criminal Procedure Code, the term 
includes c isos where the wrong done is to the wife. And notwith­
standing that the concluding paragraph scotion 4 is separated 
by a full stop from that part .of the Section which contains the 
qualifying words “ Unless, &c., &c., ”  it is difficult to believe that 
the framers of the section intended that that paragraph was not to 
be taken subject to the qualification specified in the beginning of 
the section. To the extent stated above, therefore, the concliision 
arrived at in Queen̂EonpresH v. Mannatha Achari{V) cannot be 
supported. But it should not be understood that the ruling in

■ Orimina-1 Revision Case No. 547 of 188.4* referred to ând relied 
oihby Muttusami Ayyar, J., in that ease is dissented from. In 
determining, in cases like the present, whether the cauce shown by 
the wife for refusing to live with her husband is good and reason­
able, it is but just that the Magistra'te should take into consideration
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(1) I.L .n .,-17 Mad., 260.
* ToRNEii, C.J.— “ It has cbeen held that concubinage ig so far rGOognijjed l>y 

“ persons who are hy i>cligic»a Hindus, that the circumstance that the husband 
“ keeps a concnbine in tho honso will not entitle a wife to an allowance for main- 
“ fcenance if ter husband ia willing tô , receive her and treat her with tho oon- 
‘‘ sidevatiou -which ia due to her position. The order of the Magistrate must be 
“ set aside and lie is directed to pass fresh oi'ders.”



tJio social habits of tlie particular coinmiiuity to wliich the parties Gaxtapaili 
belong. If that cominiijiity (as is the ease with ̂ Hindus) does nofc 
completely'disappi’ove of eon,oubino,ge and tolerates it so far as to Gantapatxt

,  . , , ^ YEIjLAYYA.
give kept women some status and rights {Taslwani Sav v. Kashi- 
k?/(l)), the fact that the hnshaiLd keeps a eoncubine ought not hy 
itself entitle the wife to claim separate inaintenanco. The question 
in each case will he whether the conduct of the husband is such 
as the consistently with self-respect and duo regard to her 
position as wife, can Hyb in the house of the husband. If this is 
possible and ’the husband is willing to reeeiye her, the Magistrate 
may refuse to order separate maintonance. I concur therefore in 
answering’ ilio question in the affirmatiTe.

Benson, J.—I have no doubt but that the question proposed 
nmst bo answered in the affirniative. TLe concluding words, 
no douht, of section 4 of the Criminal Procedure Code enact that 
any word used but not defined in that Code shall he deemed to 
have the meaning attributed to it in the Indian Penal Code, but 
this provision is subject to tlie opening words of section 4, which 
say ‘ 'unless a different intention appears from the subject and 

contest.”  This limitation seems to have been overlooked by 
the learned -Judges who decided the cas® of Queen~Emf.ress v.
ManuatJm Achari{‘̂’).

In the present case the subject and context ”  show that adul­
tery ”  in section 488, Criminal Procedure Code, has a much wider 
significance than adultery as defined in sectioii*497, Indian Penal 
Code. In the Indian Penal Code it is an offence committed by a 
man against another man in respect of the wife of the latter. It 
is an offence which cannot he committed hy a woman; but the 
Criminal Procedure Code expressly contemplates adultery by a 
woman. For this reason, if for no other, it is impossible to say 
that ‘ adultery ' in section 488, Criminal Procedure CodĈ , has thV 
limited meaning attributed to it in section 497, Indian Penal 
Code.

A gain ‘ adultery ’ under the Indian Penal Code is not co^^mifcted 
by a man who has sexual intercourse with an unmarried woman, 
or with a widow, or even with a marjied woman whoso' husband 
consents to it, but such considerations^cannot, in reason, be held 
to make any difference in the ' adultery" contemplated by the
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(1) T.L.E., 12 Bom., 20. (2) I.L.K., 17 Mad., 2(30,



Ĝ ntapalii Criminal Procedure Code. Tlie ' adultery  ̂ there contemplated is, 
ApPiiAMMA. j  think, adultery- in the popular sense of the term, v iz .:— a breach 
G a n t a p a lx i  of the matrimonial tie by either party.
"3̂ E Ij3jAy YA I -would not, howeTer, be understood to imply that a Magistrate 

ought, as a matter of eoursg, to decree maintenance for a ■wife who 
refuses to live with her husband  ̂ Bolely because he has been guilty 
of an isolated act or acts of adultery or even because he heeps a 
ooucubine. ' The words “ Hving in adultery imply a course of 
action more or less continuous. Moreover, a discretion is vested in 
the Magistrate. He ^may,’ not he ‘ shall/ make an order, &c. 
He has, then, a discretion to consider and be guided, by the social 
ideas and feelings of the community to which the parties belong. 
Concubinage is, within certain limits, recognized, both by Hindu 
and Muhammadan Law, and is not in all circumstances reprobated 
by the public opinion of those communities. It follows that the 
keeping of a concubine is not neceBsarily and. in all circumstancesj 
to be regarded by the Magistrate as a sufficient reason for a woman 
refusing to live with her husband, though it is equally clear that a 
Magistrate may in certain circumstances regard it as a sufficient 
reason, and award separate maintenan.ce to the wife. The Magis­
trate must he guided*̂  by all the facts and oircnmetancea - of each 
ease and with due regard to the social ideas and customs of the 
community to which the parties belong. With these remarks, I 
■would answer the reference in tne affirmative.
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APPELLATE CIVIL.
Before Sir Arthur J. H. Collins, Kt., Chief Jmtice, and 

Mr. Justice 8/iejf>hard.

AprOi'22 AKKAPPA NAYANIM BAHADUR (Depeot)Aitt),
Atigusi 10, ’ ■' A ppellan t ,

V.

SITHALA NAIDU ( P la i n t i f f ) ,  R bspootekx.^'

Lim itation A cU -A ct I F  o f 1877, ss. G, 1 2 ~ R en t R ecovery A c t ~ A c t  V II Io / 1 8 5 6  
ss. 18, 6Q --D eduction  of time oKxi^icS, in  obtaining copy o f judgm ent 

appealed^ against. ^

A tenant ■whose jiroperty had been distrained foi’ arrears of x’enfe sued undet 
Bent ReooYery Act, b. 18, by way of̂  appeal against the distraint. The Eevenue
----------- --- --------- ---------------------------  .  ̂ f  ^

* Second Appeal No, 1104 of X8fi0,


