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benefit to Mmself {ex-parte Qames{\)). There is nothing' to show 
that there was want of g-ood faith in that setise in the present 
case. Section 53 cannot he understood and correctly applied 
without reference to the English cases on which the section is 
really founded.

We must rererse the decree of the Pietrict Judge and restore 
that of the District Munsif,

Eespondents must pay costs in both AppeUato Courts.
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APPELLATE OIYIL,
Before Mr. Justice Shephard and Mr. Justice Bams. 

SESHAMMA and akothee (Plaintifps), Appellants, 1897.
Sepetmber

10 .

OHENNAPPA (Defendant), R espondent.̂
Construction of ivill—Appoinfme-ni of o:<}ijcutors hy im^plication— Oivil Procedure 

Code, ss. 27, 53'—Amendment of plaint hy bringing on a noiu plaintiff on second 
appeal.

Plaintiffs eiie  ̂ in 1894* to recover jiroperty'belongijig to the estate of a testatox*, 
claiming to be his executora under a \yill. The proporty was alleged to havo been, 
entrusted by the testator in 1S93 to the defendaat. Tli© tvill contained no 
express appointment of executors, but it pi’ovided that the plaintiffs should take 
care of the estate during the miuoi’ity nf a son who "n’as to be adopted to the 
testator, and imposed upon them the duty of providing for the maintenance of 
persons therein named:

flelij, (,1) that the plaintiffs were not appointed executorg hy implicrttion ;
(2,1 that, under the circumstances of the case, the plaint should be amended 

on seoond appeal in 1897, by substituting the adopted son as plaintiff, -vrifch one of 
the present plaintiifs as his next friend.

S e c o n d  a p p e a l  against the decree of E. J. Sewell, District Judge 
of North Arcot, in Appeal Suit No. 986 of 1895  ̂ affiitoing the' 
decree of T. Sami Ayyar, District Munsif of Chittoor, in Original 
Suit No. 121 of 1894.

The plaintiffs sued as the eseeators of-,the will of one iJamappa" 
nayanivaru to recover from his brother certain jewels alleged to 
have been entrusted to bim by the testator on 5th NovenJber 1893, 
The will set up was as follows :—

“  W ill, dated 29th October 1893, executed by Eamappanayuni 
“  Gram, <Sc.

(1) L.E., 12 Oh. D„ 314. Second Appeal No, 385 of 1897.



V .

ClIEXKAPrA.

Sesiiam-ma “ 1- A.B Ave lia.re no cliildreii I)/ fclie two wiycs, whom we have 
“ married according to the customs and ways of our caste, as we 
“  have been falling sick now and then by reason of our old age 
“  and have been ill at present, the two wires wo Iiave niiirried 

according to the castoms and ways of our caste, Subbambi and 
“ Laxmambi shou.ld both continue to live in the very same palace 
“  at Pullur where we have been living- and should enjoy after our 
“  death, all the movable and immovable properties with all the 
“ rights and privileges we possessed in respect thereto, which have 
“  been under our possession and enjoyment in virtue of the partition 
“ deed executed between us and our brother Chennappanayanivaru, 

*“■ 2, As Subbambi, the senior of our two wives, has female 
“ issue, you, the junior wife, Laxmambi, should act in accordance 

with hei will, and in ease you do not beget male issue during 
my lifetime, should adopt some boy among my relatives whom 

“  Subbambi likesj and after him should adopt another boy and do 
BO any number of times and thus should protect (perpetuate) our 

“  family.
“ 3. Our sqn-in-law M .B.Ey. Eangaru Seshamanayanivaru, 

“  Sriman Mahanayatacharylu, the Zamindar of Bangarupallam, 
and my father-in-law M.E.Ry. Irri Yengatapa JSTayanivaru, 

“ Inamdar of Mopi Reddipalle, should take„ care of the aforesaid 
“  properties until the said adopted boy attains majority and becomes 

capable of managing the same, [These persons were the present 
“ plaintiffs.]

“ 4. Laxmi who has been under our protection for a long time 
“ with her three children—-two sons—-Sarangapani and Kumara 
“ Eamudu and one daughter, Janaki, and the children that she may 

in future beget through me should live with my wives at the 
place where they live in the palace at Pullar. . . . . .  .

“  7. The persons who are taking care of the said properties and 
“ the adopted son after he takes possession of the same should pay 

to Laxmi’a present male and female children, and those whom 
“ she might beget through me in future some adequate amount 

out of the edd property required for all their expenses.
8. The persona who take care of the said properties should 

“ pay out of the same for dll expenses of our legal w ife’s daughterj 
adopted boy, our wives and for our family.

The District Munsif held -thP;t the will was not genuine and 
dismissed the suit.
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On appeal, tke District Jiiclg-e affirmed the decision of the Sksuahma 
D istrict Munsif on the ground (not taken by the defendant) that ohkxxvppi 
the plaintiffs had no right to maintain the suit even if the will was 
genuine.

The plaintiffs preferred this second appeal,
Sun tiara Aijyar for appellants.
Srirangachariar for respondent.
J u d g m e n t .— W e are not satisfied that this is a ease in which 

the plaintiffs would be entitled to probate as executors by impli
cation, The duties which the plaintiffs are directed to perform are 
not specifically the duties of an executor. It is not the adminis
tration of the estate which they are told to cai'ry out. But rather 
it is as guardians of the child whose adoption is contemplated that 
they are intended to act. W e think; it is quite clear  ̂ that there 
was no intention to vest any property in them. They were only 
directed to protect the property during the minority. For these 
reasons, we tliint that the suit is wrongly brought in the name 
of the plaintiffs as executors. But as the objection was not taken 
in the Court of First Instance, and was apparently taken by the 
Judge himself, we think the suit ought not tq hare been dismissed 
without g'iving the plaintiffs an opportunity to amend. W e shall 
now allow the amendniep.t which, we think, the Judge ought to 
have allowed and which, if it had been allowed, would have saved 
the suit from any danger of limitation. The amendment will 
take the form of substituting the minor son as plaintiff with one 
of the present plaintiffs as next friends.

The decree of the Judge must be reversed and the appeal 
remanded for disposal on the merits. Costs will be, provided for 
in the revised decree.
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APPELLATE CIVIL.
Before Mr" Justice Suhramania Ayyar and Mr. Justice Bemon.

B O Y A M M A  (PLAikTirF), A ppellan t ,
Septemlier 

. 27.
BALAJEE RAU (D efbstdant No. 9^  E bspondbnx.'*'

Limitation Act— Act XF of 1877, s. 4— Gazetted holiday— Computation of time.

In calculating’ tlie time allowed by law tlie proaentation of an appeal to a

* Appeal against Appellate Order ITo. 8 o£ 1897.


