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Seshugart Ay Tor appelland.

Ramitelddra Raw Saliel for respondent,

JupeMENT.~We have no doubt hut that the learned Judge is
right in holding that applications made to obtain restitution under
a decree in accordance with seetion 553, Civil Procedure Code, are
proceedings in execution of that decree, and ave governed, as
regards Mmitation, by article 179 of the second schedule of the

Limitation Act. This is in accordance with the view taken in

Nunid Ram v. Sita Rem(1).

The appellant’s vakil relies on a remark in the case reported
as Kurupum Zainindar v. Sadusiva(R) to the effect that the learned
Judges in that case were disposed to think that the application in
a similar case was governed by article 178, That remark, however,
is a merc oliter déctum and as such is not hinding on us. Omne of
the Judges who took part in that case is the learned Judge, whose
order in the present case rules that article 179 is the article prop-
erly applicable. The appeal, therefore, fails and we Qismiss it
with eosts.

APPELLATE CIVIL,
Before Mr. Justice Subramania Ayyar and Mr. Justice Benson.

RAJA GOUNDAN (DEFENDANT), ADPE;;LANT,
v.
RANGAYA GOUNDANW (Pramnrirr), ResroNpenT.®

Rent Recovery det~—det VIII of 1865 (Madras), s. 78— Limitation —Suit to recover
property wrongfully distrained,

’i‘he plaintiff sned to recover certain property wrongfully distrained by the
defendant who was his Inndlord, or in the alternative for its value, The defendant
had tendered no patta to the plaintiff, bub the distraint had taken place pro-
fessedly under the Reut Recovery Act. The sulb was nob brought within six
months from the date of the wrongfal distraint : i

Held that the snit was nob barved under Rent Recovery Act, sectian 78

SECOND APPEAL against the decree of W. J. Tate, District Judge
of Salem, in Appeal Suit No. 181 of 1894, affirming tho decree of

(1) TLR., § AL, 545, = () LLR. 10 Mad., 66.
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Syod Tejuddin Saheb, District Munsif of Namskal, in Original
Suit No. 469 of '1893.

The plaintiff sued to recover certain property alleged to have
been illegally distrained by tho defendant who was his landlord
more than six months before the institution of this suit. The
defendant pleaded that the suit was barred under the six months’
rule in section 78 of the Rent Recovery Act.

The District Munsif overruled this plea and passed a decree
in favour of plaintiff, and his decree wis affirmed on appeal by
the Distriet Judge.

The defendant preferred this second appeal.

Subramania Ayyar for appellant.

Sundara Ayyar for respondent.

Jupeuenr.—This was a suit by a tenant to recover specific
property alleged to have been wrongfully distrained by his land-
lord, the defendant. The plaint prayed for the recovery of the
property, or of its price, Rs. 100,

The defendant pleaded that the suit was barred by the special
limitation prescribed under section 78 of Rent Recovery At
(Madras) VIII of 1865, as the suit was brought more than six
months after the cause of action acerned. Section 78 emacts that

“nothing in this Act contained shall be construed to debar any
“ person from procceding in the ordinary tribunals to recover money
“ paid, or to obtain damages in Yespect of anything professedly done
“ under the authority of this Act:

“Provided that Civil Courts shall not take cognizance of
“any suit instituted by such partics for any such cause of action,
“unless such suit shall be instituted within six months from the
“time at which the cause of action arose.”

The Distriet Judge held that the distraint was not an act-
profess?adly done under the law, but in defiance of it, inasrmuch
as no patta had, in fact, been tendered as required by law and
he referred to Srinivasa v. Emperwnanar(l) in support of his
decision. He, therefore, held that the special limitation in section
78 of Act VIII of 1865 did not apply, but that the case was
governed by article 49, schedule 2 of the Indian Limitation Act,
and confirmed the decree of the District Munsif awarding the
plaintiff Bs. 60 as the value of the property distrained.

(1) LLE, 2 Mad, 42.
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The defendant appeals.

We are unable to agree with the District Judge that the
appellant did not aet professedly under the Rent Recovery Act,
but in deflance of it. Tho case of Srintesa v. Emperumanar(l)
stands on a different footing from the present case. There the
Sub-Collector, finding that the formalitiesjrequired by the Act had
not been observed, removad the attachment and directed the restora-

tion of the property. The cause of action was the refusal to’

restore the property aftér such order. That could not, in any
view, be regarded as a thing.even professedly done under the Act.
It was clearly a wrongful withholding of the property independ-
ently of any provisions of the Aect. In the present case the dis-
tress professed to be made by the landlord under the provisions
of the Act. The fact that no patta had previously been tendered,
though it may affect the legality of the distress, does not alter its
character as a thing done professedly under the Act. Woe, there-
fore, disagree with the ground on which the District Judge has
based his decision. 'We, however, hold on other grounds that
section 78 is inapplicable.

The special limitation pro\vided in that section must be re-
stricted to the classes of suits specified in the section, viz., to suits
(1) to recover money paid and (2) to obtain damagesin respect of
anything professedly done undor the Act. The present suit was
for the recovery of specific movable property, and therefore does
not fall within the category under section 78. We are satisfied
that the suit was not brought in this form in order to evade the
limitation provided by section 78. The suit was for a jewel and a
brass pot, and there was no allegation on ecither side that the
property had been sold prior to the suit, The mere fact that there
-was an alternative prayer for the value of the property does not
alter the essential character of the suit as one for recovery of
specifie movable property.

As section 78 is inapplicable, the limitation is that prescribed
by article 49, schedule 2 of the Indian Limitation Act, and the suit
is not barred.

Woe, therefore, confirm the decrees of the Courts below and
dismiss this second appeal with costs.

{1) LL.R, 2 Mad., 42,
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