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APPELLATE CIVIL.
Before My, Justice Davies and My, Justice Benson.
1897, VENKAYYA (REspoNDENT), APPELLANT,

Febroary 26.
- . D

RAGAVACHARLU (ArrrrraNnt), RESPONDENT.™

Civii Procedare Code—Aet XIV of 1882, s. 883—Limitation dct—.det XT of 1377,
sched, I1, art, 179— Application for restitution—Period of Limitetion— Fraud,
Applications made to obtain restitution under a deoree in accordance with

Civil Procedmre Code, seetion 583, are proceedings in execution of that decree and

are governcd by Limitation Act, sched. I1, art, 179,

Arpras under Letters Patent, section 15, against the judgment of
Mr. Justice Parker in Appeal against Order No. 13 of 1895 revers-
ing the order of K. O. Manavedan Raja, Acting District JTndge -
of Nellore, made in Civil Miscellaneous Appeal No. 3 of 1894,
affirming the order of P. Adinarayanayya, District Munsif of
Kanigiri, made on execution petition No. 144 of 1894,

This was a petition put in under Civil Procedure Code, sections
330 and 335, by the defendant in Original Suit No. 127 of 1879 on
the file of the District Munsif of Kavali to obtain restitution.

The District Munsif rejected the application as being barred
by the twelve years’ rule of limitation overruling the petitioner’s
plea that he had been preveuted by fraud from executing the
decree.

The District Judge affirmed the decision of the District Munsif,
The petitioner preferred an appeal to tho Ifigh Court, which came
on for hearing before Mr. Justice Parker, who said: =T have
“no doubt thab proceedings taken for obtaining rvestitution under
“ section 583 of the Civil Proceduxe Code are proceedings in exe-
“eution of the decree. The petition itself is put in under section
“ 230 and execution will be barred under the twelve yoars’ rule,
‘“unless the defendant has by fraud or force been prevented from
‘“ executing the decree.” He proteeded to refer to the allegations
of fraud-~zuade by the petitioner and in the result set aside the order
of the District Judge and remanded the case to be re-heard.

The respondent preferred the present appeal under the Letters
Patent.
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* Letters Patent Appeal No. 89 of 1896,
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Seshugart Ay Tor appelland.

Ramitelddra Raw Saliel for respondent,

JupeMENT.~We have no doubt hut that the learned Judge is
right in holding that applications made to obtain restitution under
a decree in accordance with seetion 553, Civil Procedure Code, are
proceedings in execution of that decree, and ave governed, as
regards Mmitation, by article 179 of the second schedule of the

Limitation Act. This is in accordance with the view taken in

Nunid Ram v. Sita Rem(1).

The appellant’s vakil relies on a remark in the case reported
as Kurupum Zainindar v. Sadusiva(R) to the effect that the learned
Judges in that case were disposed to think that the application in
a similar case was governed by article 178, That remark, however,
is a merc oliter déctum and as such is not hinding on us. Omne of
the Judges who took part in that case is the learned Judge, whose
order in the present case rules that article 179 is the article prop-
erly applicable. The appeal, therefore, fails and we Qismiss it
with eosts.

APPELLATE CIVIL,
Before Mr. Justice Subramania Ayyar and Mr. Justice Benson.

RAJA GOUNDAN (DEFENDANT), ADPE;;LANT,
v.
RANGAYA GOUNDANW (Pramnrirr), ResroNpenT.®

Rent Recovery det~—det VIII of 1865 (Madras), s. 78— Limitation —Suit to recover
property wrongfully distrained,

’i‘he plaintiff sned to recover certain property wrongfully distrained by the
defendant who was his Inndlord, or in the alternative for its value, The defendant
had tendered no patta to the plaintiff, bub the distraint had taken place pro-
fessedly under the Reut Recovery Act. The sulb was nob brought within six
months from the date of the wrongfal distraint : i

Held that the snit was nob barved under Rent Recovery Act, sectian 78

SECOND APPEAL against the decree of W. J. Tate, District Judge
of Salem, in Appeal Suit No. 181 of 1894, affirming tho decree of

(1) TLR., § AL, 545, = () LLR. 10 Mad., 66.
* Seooud Appeal No, 14 of 1886,
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