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wliieii was not denied by the lessees, and wHcli waa proved beyond 
all doubt by the lessor. Tbe sons and grandsons of tbe lessees 
were improperly made parties in the first instance, and still more 
improperly, were allowed to change their defence in the coiirse of 
the suit, and to set up a person who is now shown to have no sort 
of right, and whose lease-deed is found to he a forgery. The suit 
is one of 1888. It has occupied the time and attention of three 
ConrtB and has been pending for four years. The eleventh de­
fendant has been allowed to obtain a deeiBion as to his title at a 
cost of eight annas or so, and the stamp revenue has been ruthlessly 
defrauded. The case ought not to have been converted from a 
suit of one character into a suit of an entirely different character. 
The sons and grandsons and their spurious landlord should have 
been referred to a separate a\iit for a decision of the question of 
title. It is nothing less than a scandal that cases should be tried 
in the manner in which this has been.

Both Courts have found that the lease sued on was granted, 
that the land is held under it, that second plaintiff under whom 
first plaintiff holds on Saswathom right is the jenmi, and that 
the Marupattam on'̂  which appellant relies is a recent fabrication. 
There are no-grounds for this second appeal, which is dismissed 
with costs.

MuTTusAMr A y y a e , J .—I am also of opinion th a t  upon the 
facts founds the decision of the Judge is right, and that there are 
no grounds for interference in second appeal.

1896. 
Hovemljer 
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Before Mr. Jmtice Siibramania Ayyar and Mr. Justiee Boddam, 

FARAMANANDA BAS a n d  a n o th e k  ((Jo u k t b r - P e t i t i o n b e s ) ,

Ari’ELLAsrTS,

MAHABEEE DOSSJI (PETrnoNEn), EEsrowD®iT."'
Civil Procedure Gods— A ct X IV  of 18S2, ss. 244, 257 (a )— Rexiresentative uf jwdfj^ 

riient-cloLtor—Arjrcemcnt for HP.tlsfacfim of jud<jmmt-‘deht.

A  auouoy decree was passed agaiusi a.Kamiuclai’ by tho Higli Court iu  1883, 
and iti ^vae Lransi'oi-red to tho District Court for Gxeoution. The cIecree-liold,ei‘

* Appeal agaiust Order ¥o, 33 of 1896*



attached and prepared to bring to sale cerfcaiu villages of tlio jiKlgmeiit-debtoi\ P i e 4MA-

These Tillages wore inclnded iu a mortgage si^bseqnently executed b y  the judg- k a n d a  D as

ment-debtor in favour of third parties. Both before and after the inortcar'-e the
 ̂ “  M a h a b ee e

decree-bolder received from the zamindur certain sums in (consideration of Ms Dossji. 
agreeing to postponements of the sale ; also it vray agreed between them at a date 
subsequent to the mortgage that interest shoukl be computed at a higher rate 
than that pi'ovided by the decree. Subsequently the decree-holder sought to 
bring the land to sale, and in computing the amount then due gave credit for 
none of the aums so received and calculated intere3t at the enhanced rate. The 
mortgagee objected that the computation was erroneous in both these respects 
and the District Judge upheld his objection. The judgnient-debtor took no 
part in the contest:

M d d , (1) that the mortgagee was a representative of the judgment-debtor 
within the meaning of Civil Procedure Code, section 2-14, and that au appeal lay 
against the order of District Judge;

(2) that the District Court not being the Court which passed tho
decree had no power to sanction the agreements under section 257 (a), and the

£.
decision Avas right.

A ppeal  against the order of E. J. Sewell, Acting District Judge 
of Nortli Arcot, passed on Miscellaneous Petition No. 93 of 1894.

Tliis was an application in execution of tlie decree of the Hig-h 
Court on its original side in Civil Suit No. 194 of 1883 which 
had been transferred to the District Court ,of North Arcot for 
execution.

The decree in question was a monoy decree passed on 20th 
Beptemher 1883 against the Zaniindar of Carvetnagaram and his 
eldest son; and in execution, the dooree-holder obtained a warrant 
of attachment of certain villages, and a notice of sale was given.
The order for sale was made on 8th September 1884. On tho 
2nd December of the same year the judgment-debtor mortgaged 
with possession the land in question to the present petitioners, and 
the sale in execution was repeatedly postponed by arrangement 
between the decree-holder and the judgment-debtor. finally tho 
sale was fixed for tho 15th February 1894. On the previous day, 
the present petition was preferred by the mortgagee, who alleged 
that, in the interval, tho decree had been discharged, and he prayed 
that the attachment be raised, or that the sale should only bo 
made subject to his rights under tho mortgage. The petition was 
put in under Civil Procedure Code, sections 275 and 278. Tiie 
District Judge held that section 278 was inapplicable for the 
reason that the petitioner had no interest in the property at tho 
date of attachment which was in April 1884. As to section 275 
he expressed tho opinion that actioi  ̂should bo *taken under it only
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PARAjfA- l>efore the proclamation of sale was issued; but Jie decided that the 
NANDA Das alionld issue a fresh proclamation of sale under section 287

V.  -*

jr.vHABEEK and tha,t, before doing so, it should ascertain the amount reraaining 
due under the decree, on the information available, ■whether from 
the mortgagee or from any one else. He accordingly proceeded 
to make that inquiry. The amount asserted by the decree- 
holder to be due was arrived at by computing interest on the 
principal sum at the rate of 12 per cent, in accordance with an 
agreement made with the ]'udgnient-debtor in July 1885 instead 
of at the rate of 6 per cent, as provided in the decree. Moreover, 
credit was not given for certain sums paid by the judgment- 
debtor to proom’e the oonsenfc of the decrce-holder to the various 
adjournments of the sale above referred to. None of these 
arrangements having, as it was alleged, been sanctioned by the 
Court, the petitioner contended that all the amounts received in 
aeoordance therewith should be credited in discharge of the claim 
under the decree. As to this the Judge said :—

“ The Zamindar (defendant) and the plaintiff put in a joint 
"‘ application onthelStli July 1885 (Miscellaneous Petition ISFo. 
“ 135 of 1885), stating that the defendant had paid Es. 2,000 

towards the amount due, that Rs. 19,961 remained due, which 
“ defendant undertook to pay to plaintiff before July 29th 1885 
“ with interest at 12 per cent, per annum and that in default 
“ the attached property should be put up to auction without 
” fresh sale notice, and the petition asked that the sale should be 
“ adjourned Jo July 29th. The order on the petition is not signed, 
“ but consists of the word ‘ ordered  ̂ and the date July 15th, 
“ 1885, The wiiting is that of Mr. EC. T. Knox, who was then 

District Judge, and the office order book bears the same order 
“ with his initials. I  am of opinion that this cannot be taken to 
“ be a sanction of an agreement to pay interest at 12 per cent. 
“ instead of the 6 per cent, ordered in the decree. There is not 
“ the smallest mention of the fact that the rate agreed upon is a 
“ different rate to that in the decree, nor was there anything what- 
“ ever to attract the attention of the Judge (Mr. Knox) to the 
“ fact so as to lead him to call for audlook at the decree. There is 
“ D-o request for sanction of the arrangement, nor is any section at 
“ all quoted for the application as required by the Rules of Prac-» 
“ iioe. The sole request is for an adjournment of the sale to July 
” 39th, the agreement being ncited as a reason for the giaafc of
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“ the adjoTimment. It seems to me quite clear that there was no Paeajia.
sanction of the agreement at all. Even if it were held that it 

“ was indirectly approved, the approval only extended up to July jIahakeee 
29fch, the agreement being only for adjournment until then and 

‘ ‘ it being expressly stated that no further time is to he given 
“ beyond July 29th. On July 29th, another application was put 
“  in (Miscellaneous Petition 160 of 1885). This time, section 291,
“  Civil Procedure Code, waa quoted, the petition is distinctly 
“  for adjournment of sale and for that only, and no further 

reference is made to the rate of interest to be charged. But 
thenceforward interest at 1 per cent, is claimed in all the ese- 
cution applications, llie  next question is whether the District 

“ Court of -North Arcot could sanction auy such agreement. It 
“ is necessary to consider this question in connection with the 

sums paid from time to time for postponement. The question 
“  of fact, in connection with them, is not quite so clear. In some 
“ of them, the payment is not alleged to be in consideration of 
“ postponement. Whether it ever was would be a question of 
“  fact on which evidence might have to be taken. But if the 
‘ 'District Court had no power to sanctiosi such payments for 
“ postponement, it is not necessary to inquire whether in fact it did 
“  so or not. Now, the Oouxt which passed the decree was the High.
“ Court; the decree was transferred for execution to the Distriot 
“ Court of North Arcot. The H igh Court certainly did not 
“  sanction these agreements. Petitioner contends that the District 
“ Court had no power to sanction them, l^he counjber-petitionor 
“ contends that the Court had power under section 228, Civil 
“ Procedure Code. The petitioner contends that the sanctioiL 
“ of the arrangement did, in fact, alter the decree, and that a 
“ decree can only be altered under section 206 or 210, Civil Pro- 
“ cedure Code. The contention is no doubt right, and it seems 
“ to me that to enforce, under the decree, the provisions as to 12 
“ per cent, interest, instead of the 6 per cent, allowed under the 
“ decree, was not executing, hut altering the decree. The case 
“ as to any sums agreed to be paid for adjournment is different.
“ To recover such sums in execution of the decree would no doubt 
“ be to alter the decree. I f that is proposed to be done, I hav©
“ no doubt that it is wrong. But the petitioner goes further and 
“  contends that all such sums must he credited in satisfaction o£
“ the decree. It is not contended that they were so paid by
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Parama.. “ the Zamiiidarj  ̂ "but it is contended that, under tiie last clause 
iundaBas section 257 («), they must be so applied, because paid in
M a h a b e e b  contravention of the terms of the section; and they are in con-

“ travention, because the agreement to pay them was not sanctioned 
“ by the proper Court. Everything turns, therefore, upon the 

question whether the phrase ‘ Court 'which passed the decree/ 
‘ ‘ in section 257 {a) is to be strictly interpreted and confined to its 
“ literal meaning, or whether section 228 may be held to give such 
“ powers to the Court to which the decree is transferred for 
“ execution.”

In conclusion he said,:— “ I  am of opinion that the District 
Court had no authority to grant time u.ndor section 257 {a). It 

“ follows, therefore, that any amounts paid in consideration of 
“ such postponements must, under the second and third clauses of 
“ secliou 257 (a), be applied in satisfaction of the iudgment-debt.-*^ 

The result was that the decree-holder was found to have been 
overpaid, and it was ordered that no sale proclamation be issued. 

The deoree-holder preferred this appeal.
The Advocate-General (Hon. Mr. Spring Branson) Ranga Ran 

and Ramanuja Charitir for appellants.
BJiashyam 4-yyangar o.nd Gopalasami Ayyangar for respondent. 
J u d g m e n t .— No doubt in Jagat Narain- v. Jag Rup{l) Oldfield, 

J., observed that the word representative in section 244, Civil 
Procedure Code, has no more extended mea,ning than heir, devisee 
or executor. But, in Bajri Narain v. Jai Kishen D«s('2), Edge, 
C. J., and Eanerji, J., give strong reasons for holding that the 
term in question has in the context a wider signification. Accord­
ingly when a person purchased mortgaged property from the 
mortgagor after a decree had been obtained against him by the 
mortgagee for the enforcement of the latter’s right such purchaser 
w^s held by the Calcutta and Allahabad Courts to be within the 
meaning of section 244 (a) ‘ representative’ of the mortgagor, 
defendant [Gour Snndar Lakiri v. IlemGJmnder CJwicd/niry{3) 
and Janhi Prasad v. Ulfat Ali(4)):^

This being so, it is difficult to distinguish on principle the case 
of the respondent here from the decisions just cited. Eor, though^ 
ia the present instance, the appellants’ decree against the Eaja, in
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execution of wliich the questions in dispute have g-risen, was for parama- 
money only, yet as at the time tlie resp,indent obtained from the 
Eaja the taluk on mortgage, tlie property Lad been atfcaelied on Mahaeeeb 
account of the appellants’ decree ; the respondent who holds tho 
mortg-age which is subject to the said lien, must be held to stand 
in a position substantially similar to that occupied by the pur­
chasers of the equity of redemjDtion after the mortgage decrees in 
the Calcutta and Allahabad cases referred to aboA'e.

The contention, therefore, that the respondent is not a repre­
sentative of the judgment-debtor, the Raja, within the meaning 
of section 244 and tho preliminary objection founded thereon that 
EG appeal lies are, in our opinion, unsustainable.

The next question argued is whether the North Arcot District 
Court had power to sanction agreements of the kind referred to in 
section 257 (a) of the Civil Procedure Code. Clearly it had not, 
inasmuch as it was not the Court which passed the decree. The 
words of the section absolutely confine the power to grant the 
sanction to Courts which pass the decree.

The view taken by the District Judge on this point is right.
The appeal fails and is dismissed with costs.”

Y O h . XX.] MADBAS SEBIES. 388

APPELLATE CRIMINAL.

Before Sir Arthur J. if. Collins, Kt., Ghief Justice, and 
Mr. Justice Benson.

QUEEN-EMPRESS 1896.
October 29.

V.

SESHADEI AYYANGAR.’̂
C rim inal Procedure Code— A ct  Z o / 1883, s. 487— Judicial proceedings.

A  Magistrate, wlio has refused to set aside an order sanctioning a proseention 
on the charge of perjury, has no jurisdiption under Criminal Procedure Code, 
section 487, to try the case himaelf.

A v v v a t .  under section 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed in Criminal Appeal No.
9 of 1896.

« Orlmioal Appeal No. n O of 1896,


