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end of any revenue year by o writing signed in the presence of
witnesses irrespective of the wishes of the landlord in the matter,
there can be no doubt that the document did not vequire to be
registered under section 17 of the Indian Registration Act. But
that the document was one given for a consideration which moved
from the plaintiff to the first defendant, viz., the waiver by the
former of his right to the arrears of rent amounting to Rs. 600
due at the time of the relinquishment is clear from the terms of the
instrument itself. It is true that the passage in the plaint, upon
which stress was laid on hehalf of the plaintift, suggests that the
paper in question had been delivered to the servants of the plaintiff
before he signified his consent to forego hisclaim to the 600 rupees.
But neither the fact that the plaintiff accepted the first defendant’s
offer only after the paper, which was to operate as evidence of the
relinquishment, had been put into the kands of his servants, nor the
oireumstance that the acceptance was not in writing is at all
material. The moment the offer was accepted the paper which
had been parted with by the first defendant conditionally, as it
were, became fully operative between the parties to the arvange-
ment and extinguished the interests which the first defendant had
85 a tonant. Therefore the conclusion of the Lower Courts that the
relinquishment was not a mere abandenment under %ection 12 of
the Rent Recovery Actlby the first d"fend ~dt of his right to occupy
the land, but a contract between him «<ind the plaintift, which fell
within section 17 of the Registration Act, and which was, therefore,
inadmissible for want of registration, appears to us to be correct.
The second appeal fails and is dismissed with costs.
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Before M. Justice Subramania. Ayyar ond By, Justice Dawies:
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Civil Procedure Code~—Act IV of 1882, s, 188—Adjustment of decree out of
Court—Agreement not certified fo Court—Action for damages.

A decres for partition of family property was passed in favour of two plaintiffs.

Ono of the i)laintiﬁ?s having died before execution, a guestion avose between the
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survivor and one of the defendants as to the devolatiou of hig inlerest, and the
decision wag in favour of the surviving plaintiff. The contending parties made an
arrangement according to which some of the land representing the share of the
deceased plaintiff should be given to the defendant. This agreement was not
cortified to the Court and the decree was execnted ab the instance of the surviviog
plaintiff who subsequently refused to give offect to the arrangement. The then
defendant now sued in the alternative for possession of the Jand awarded to him
or for damages :

Held, (1) that the plaintiff's cloim for the land was not maintainable ;

(2) that the claim for damnges for breach of the agreement was main.
tainable.
Aprusn against the decree of V. Srinivasacharlu, Subordinate
Tudge of Kumbakonam, in Original Suit No. 56 of 1893,

The plaintiff was the brother of defendant No. 1, and it
appeared that their’father’and defendant No. 1 brought Original
Suit No. 22 of 1884 for partition of the family property against
the present plaintiff and another coparcener, and the plaintiffs
therein obtained a decree for a two-sixth share. Before the decree
was executed, the father died, and a question arose as to whether
the surviving plaintiff was entitled to the whole of the two-sixth
shave, and this question was decided in his favour. The present
plaintiff unsuccesstully appealed to the High Court. Afterwards,
the decision of the Lower Cowrt having been affirmed by
the High Court the present plaintiff and his brother agreed to
submit the matter to th‘\x arbitration of one Virasami Ayyangar,
under whose award giveri"on 29rd June 1888, the plaintifi’s
present claim aroso. This transaction was not certified to the
Court, but it was brought fo its notice with a view of procuring ‘;‘a
stay of execution. Execution however took place notwithstandin'g,
as there was a contest as to the nature of the agreement; and tfle :
present defendant since failed to give effect to the arrangement.
The Subordinate Judge; dismissed the suit now brought by the
plaintiff for tho land awarded fo him and in the alternative for
damages.

The plaintitt pleferred this appeal.

Ramachandra Kau Scheb for appellant.

Sankaran Nayar and Sank(’w‘a'namyana Sastii for respondent.

Jopanenr.~1n so far as the plaintifi’s claim is made for lands
adjudged to the defendant in Original Suit No. 22 of 1884, it is
not sustainable in the face of that adjudication. -

But as to the claim for damages for breach of the alleged
agreement, the suit is not barved (Viraraghava v. Subbakka(l)

(1) LER., 5 Mad, 897,
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and Mallamina v. Venlappa(1)). If the Subordinae Judge in his Krrsexasau

orders in exccution of the decree in the previous suit had decided
that there was no agreement as alleged, that decision would no
coubt have operated as a bar by res judicata to this snit which is
based upon that agreement. We find, however, that there was no
such decision. The agreement was set up simply for the purpose
of staying execcution wntil the arrangements under the agree-
ment were ripe for heing certified to the Cowt in adjustment of
the decree. The Subordinate Judge proceeded with the exe-
‘cution of the decree, not hecause he found that therc was no
agreement, but, cu the other hand, becaunse there were disputes as
to the nature of the agreement. Neither party applied under
section 208 of the Code of Civil Procedure to have an agreement
certified, and there was no order under that section. The case of
Guruvayya v. Vudayappa(2) does not therefore apply.

We must accordingly reverse the decree of the Lower Coutt and
remand the suit for trial according to law in so far as the claim for
damages 1s concerned. The suit as a suit for delivery of lands is
dismissed. Costs to abide and follow the result. ’
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NITYANANDA PATNAYUDU axp orsers (Praivrirss),
APPELLANTS,

v.
SRI RADHA CHERANA DEO anp vruzrs (DEFENDANTS)
RusroNDENTS.¥
Jortgage—Interest * post diem *—Limilation.
A mortgagee is ontitled to interest post déem, it theve is nothing in the document
to indicate that the parties did not intend that interest should he pmd after the
due date.
AprEAL against the decree of l» H. Shipley, Acting District
Judge of Ganjam, in Original Suit No. 40 of 1894.
Suit to recover principal and interest due on a mortgage bond,
dated 16th prl 1880, and executed by defendants Nos. 1 and 2

orrm e+ e e = =i e 48 e e = Smes A Mo etk 1t L A o h bt e Ao ¢ St e o s [PEVE—

n I TL.R., 8 Mad., 277. (2) LLR, 18 Mud., 26
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