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Speaking for mysclf, I may say that I would gladly have come 1835
to a different conclusion, because I think that disputes between "pp,yrirma
zemindars as to the right to collect rents ought not to be brought ]%igﬁﬁlgé
into the inferior Criminal Courts in this country, But applying 2

. . . Dooraa
the ordinary rules of construction, I do not see how we can arrive  Grupy
at any other conclusion than that the Legislature has not had %gﬂ?’rﬁ'
the intention of altering the law as settled by the decisions of
this Court. The rule must be discharged.
Rule discharged,
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Malhomedan Law—Guardian—3Minor—Infani—Guardian of  properly—
. Mortgage—Co-heirs—Infants’ li‘ability.

In May 1881, certsin co-heirs of a decessed Mahomedan mortgaged
a portion of the property -which Lad descended to thom in ecommon
with others, then infants, as heirs of the decessed. The morigage
was raised for the purpose of paying off arrears of rent of a putni taluk
which was a part of the property inherited from tho deceased. Theaie
was no evidonce to show that there were any other necessary expenses
conngeled with the deceased’s estate which had 10 be met, nor what that
estate consisted of, nor whother the arrears of rent could or could not have
been pnid without bLaving recourse to the morigage. Accolding to the
Mahomedan law the mortgngors were not the guardion of the property of

the infants.
Held, that the shares taken by tho infants as heirs of the decessed wore

not bound by the morigage.

THIS was & suit on & mortgage of certain lands and premises
situated partly in Caleutta and partly in the district of the
24-Pergunnahs. The property in question formerly belonged to
one Sheik Ahmed Ally Ostagur, a Mahomedan of the Sunni sect,
who died in Aygust 1879, leaving him surviving his mother
Ameenah Bibee, two sisters Sahuran Bibee and Surjein Bibee,
his first wife Arzu Bibee, three children by his first wife, namely,
Ahmed Hosain, Rehimunossa Bibee and Banni Jan Bibee, and
ono son, Palk Jan, by his second wife who predeceased him.
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The mortgage in question was executed on the 12th of May 1881,
in favour of the plaintiff by Arzu Bibee, Ahmed Hosain and
Rahimunecssa to secure the repayment of Rs. 2,000, and interest
at 12 per cent. per annum. It was alleged in the plaint that
the Rs, 2,000 was borrowed for ithe purpose of paying the rent of
a pulni taluk situate in the district of Jossore, which had
formerly belonged to Sheik Ahmed Ally Ostagur and which
descended at his death to his heirs, The only question at issue
in this suit was as to the liability of Banni Bibee and Palk Jan,
both of whom were infants at the institution of the suit.

Mr. Douglas White for tho plaintiff.
Mr. Henderson for the defendant Banni Bibee.
M. Salc for the defendont Palk Jan,
The judgment of the Court was as follows :—

Nogris, J.—This was & mortgago suit, and tho facts of the
case were as follows:—

One 8heik Ahmed Ally Ostagur died in August 1879, leaving
him surviving a8 his hoirs, heiresses and legal representatives
according to Mahomedan law, his widow Arzu Bibee, his
threo children by her, wiz, tho defendants Ahmed Hosain,
Rahimunessa Bibeo and Banni Jon Bibce, his son by a wife
who had predeccased him, viz, the defondant Palk Jan and his
mother Amcenah Bibee,

On the 12th May 1881, Arzu Bibee, Ahmed Hosain, and
Rahimunessa Bibee mortgaged threc plols of land in the 24-
Pergunnahs, and one plot in Calcuttn to the plaintiffs to sccure
the repayment of Rs, 2,000, with interest at 12 per cent.

The plot of land in Caleutta formed part of the estate of
Bheik Ahmed Ally Ostagur; the plots in the 24-Pergunuahs
belonged to Arzu Bibee. Subsequently to the mortgage Arm
Biboo conveyed her interest in one of the plots in the 24-Per-
gunnahs to Ameenah Bibeo, who died in February or March 1882,
leaving her surviving as ber heirs and heiresses according to
Mohomedan law, the defendants Ahmed Hosain, Rahimunessa
Biboe, Banni Jan Bibce and Palk Jan.
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Arzu Bibee died in May 1883, leaving her surviving as her
heir and heiresses, and legal personal representatives her three
childven the defendants, Ahmed Hosain, Rahimunessa Bibes,
Banni Jan Bibee, and her mother the defendant Chand Bibee.

The mortgage of 12th May 1881, purported to be executed
for the purpose of raising money to pay the arrears of rent then
due in respect of & certain zemindari belonging to the estate of
Sheik Ahmed Ally Ostagur, situate in Jessore, for the recovery of
which the zemindar had put in force the provisions of Regulation
VIII of 1819, for the sale of the tenure under which notice of
sale had been published, and the day for sale fixed, and for other
necessary expenses connccted with the said estate. There was a
wicked attempt pn the part of the defendant Ahmed Hosain
to met up as & defence to the suit that the mortgage of
12th May 1881 was not o genuine transaction but a benamsi one ;
ho denied having roceived any of the consideration money himself;
denied that it was paid to his sisters in his presencey he denied
that the money was advanced for the purpose’of saving the puini
taluk at Jessore. I was satisfied at the time that the man knew
he was swearing falscly, and I directed his prosecution for perjury.

I am satisfied from the evidence of Golam Hosain that the
money was raised for the purpose of paying tho arrears of
rent due in respcet of the puini holding at Jessore, but thers
is no evidence that there were any other necessary expenses
connected with Sheilt Ahmed Ally Ostagur’s estate that had to
be met, nor ig there any evidence as to what that estate consist-
ed of, nor is there any evidence as to whether the arrears of rent
could or could not have been paid witheut hamng recourse to
the mortgage.

The defondants Palk Jan and Banni Jan Bibes are infants.

" The plaintiffs contended that the mortgage was binding upon
them, as it was in reality made for their henefit as heir and
heiresses ‘of their father, the executants or some one of thom
being their natural guardians. '

Mr, Sale for the defendant Palk Jan argued that neither
of the executsnts of the mortgage ecould, according to Maho-
medsn law, be guardians of his client; that the executants had
signed only on their own behalf; andthat even if cither of the
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‘1885  ©oxecutants had authority to bind the infant’s estate, there . was

romwazs 10 such an urgent necessity as to warrant them in doing so.

Dry Mr. Henderson for the infant defendant Banni Jan Bibee
ammmp  followed the same line of argument. I am of opinion that, as
HosatN. £ as Mr. Sulé's client is concerned, thesce contentions must pre-

vail. In Shama Churn Sivcar's Tagore Law Lectures for
1873 ot p. 477 it is laid down that “guardians are natural,
“ testamentary and appointed ; and guardianship over a minor is
“for the purpose of matrimony, care of his person, and manage-
“ment of his property. Tho guardianship of a minor for the
“ management and proservation of his property devolves first on
“his or her father, then on tho father's exceutors—next on the
“paternal grandfather, then on his executors, then on the execu-
“tors of such cxecutors, next ou the ruling power or his represen-
“tative, the kasé or judge. In default of a father, father's father
“ and their exocutors as above, all of whom are termed near guar-
“dians, it rests in the Government, or its ropresentative, to
“ appoint & guardian of an infant’s property.”

In Macnaghten’s Principles of Mahomedan Law, 5th Ed.,
page 304, it is laid down that, “in law, guardianship over minorg
“is of two descriptions—the one for the purpose of matrimony, the
“ other for the care of property. The care of property legally de-
“ yolves, first, on the father and his exceutor, next on the paternal
“ grandfather and his executor, next the right of nomination rests
“in the ruling power and its administration ; that is to say, any
“person whom the Government may please to appoint to the
“ custody of the infant’s property is a legal guardian, according to
“ tho authority* above quoted, First, his father, or tho executor of
“the father, is his guardian, then the patcrnal grandfather or
“his executor, then the magistrate or his executor.” It isclear
from these authorities that neither of the executants of the
mortgage had power to bind the infant, neither of them was im
tho position of a guardian having any power as such over
the property of the minor. The suit as against Palk Jan
must be dismissed with costs on scale No. 2. I shall, however,
aflow the plaintiffs to add those costs to the mortgage debt. |

The case agninst My, Henderson's cliont is different to the

* The Vigaya.
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one against Sheik Palk Jan. She 'is interested in the mortgaged
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premises, not only' as heiress to her father, but also as heiress t0 Bryrwars

hor mother; his latter interest is bound, but not the former, I
am farther of opinion that, even if any one of the executants of
the mortgage had been in the position of near guardian to the
infants, there is no sufficient evidence to warrant me in coming
to the conclusion that it was absolutely necessary to charge their
shares of their father's property.

There will be the usual mortgage decree with the necessary
doclarations ; costs on scale No. 2 against the defendants other
than Palk Jan. Costs of the guardian ad-litem to Banni Jan
Bibee to be paid by.the defendants on scale No. 2,and the
amount added to the mortgage debt.

Suit decreed.

APPELLATE CIVIL.

Before Mr. Justice Tottenham and Mr. Justice Ghose.

BUSSUNTERAM MARWARY (Pranriry) ArrnilANT v, KAMALUDDIN
AHMED ANp ornErs (DEFENDANTS) RESPONDENTS,®

Maliomedan Law-~Succession— Liability of one of several heirs to pay ancestors’
debt, when bul for his own action debt would bs barred by limitation—=
Justice, equity and good conseience, Application of principle af Aot VI
of 1871, &, 24,

4 o Hindu and a creditor of B, a deceascd Mahomodan, sued C, D, B
ond ', his heirs, to recover a sum of money alloged to be due on a roka,
alleging that they were in possession of B's estate, and praying for a decree
against the estate upon that footing. It was not disputed that the debt
would have been barred by, limitation, but for & part' payment . made by O,
and endorsed by him on the back of the roka, D, E and. F were no
porties to such payment, snd it was found not to have been mnade with their
consent... The first Court, considering that collusion existed between 4 and
0, and having regard to the fact that € did not dispute his lability, gave
A ‘s decres for the full amount of ihe debi agsinet 0 without finding
whether the roka wps genuine or not, and Aeld that the shares of D),
E und F in B's estnﬁe wore not lisble for sny portlon of the debt. 4

¥ Appeal from Appallnte Deores No. 368 of 1884, a.gmnst the deorec of
W. Verner, Bsq., Judge of Bhsugulpore, dated the 18th of Deccmber
1888, modifying the decrse of Hafez Abdul Katim, Khan Bahadoor, Subor-
dinate Judge of that- district, duted the 31st of May 1882.
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