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APPELLATE CRIMINAL!

Before S8ir Arthur J. H. Collins, Kt., Oliey Justice, and
My, Justice Benson.

QUEEN-EMPRESS
28
MOTHA*
Crimainal Procedurs Code—Aet X of 1882, s, 105—~Sanstion to proswiic—Power of
Conit fo go outside record.

A Magistrate in deciding whetler 1o sanction nnder Criminal Procednre Code,
scetion 193, a presecution for giving {false evidence has power to liold an enquivy
and rcecord other esvidence besides vhat in the case before him, in the couwrse of

- whieh the offence is supposed to have been committed.

Prrrriox under sections 435 and 430 of the Cede of Criminal Pro-
cedure praying the High Court to revise the judgment of the Joint
Magistrate of Tinnevelly in Criminal Appeal No. 45 of 1897, con-
firming the order of the Sub-Magistrate of Tuticorin in Criminal
Petition No. 280 of 1895 sanctioning the presecution of the peti-
tioner for making false statements in Criminal Case No. 38Y of
1896 on his file.

The facts appear sufficiently from the judgment of the Iigh
Court.

Rangnchariar for petitioner.

The Public Prosecator (Mr. Pouwell) for the Orown.

Mx. ddam for complainant.

JupeuENT.—TIn this case one Motha was said to-have com-
mitted an offence punishable under section 198, Indian Penal Code,
in a case beforo a Magistrate, and the Magistrate, in giving sanction
under section 195, Criminal Procedure Cede, for his prosecution,
held an cnguiry and recorded other evidence besides that in fhe
case before him {o shew that there was primé facie ground for the
presceuticn, It is contended for the petiticner before us that the
original case before the Magistiate disclosed no foundaticn for the
charge under scetion 193, Indian Penal Ccde, and that, thercfore,
the Magistrate bad no power to make any enquiry or grant the
sanction. In support of this argument reliance is placed cnthe
decisions in Zemindar of Sivagiri v. The Quean(l) and Abdul Khadar®
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'v. Meera Seoheb(1). We are unable to accede to the petiticner’s

contention. The decision in Zemindar of Sivagiriv. The Queen?)
was based on the language of soction 463 of the Criminal Proce-
dure Code then in foree (Act X of 1872), and on certain remarks
of Garth, C.J., in Kust Clhunder Mosumidar in re(3) under the same
Code. In neither of these cases did the learned Judges refer to
tho effect of scetiom 471 of the then Criminal Procedure Code
though the section appears to have been mentioned in the course
of the argument in the Madras case. We find it difficult to recon-
cile the decisions with the provisions of that section; but sinee
thoso casos were deeided, tho provisions of the Code of Criminal
Procedure upon the point under consideration have leen altered
and enlarged. Section 463 of Act X of 1872 provided that “a
“ complaint of an offence against public justice ”” described in cer-
tain seotions of the Indian Penal Code,  when sush offenceds commat-
“ted before or against a Civil or Criminal Court shall not he enter-
# tained in the Criminal Courts except with the sanction of the
“ Qourt hetore or against which the offence was committed, or of
“some other Court to which such Court is subordinate.” Scetion
195 of Act X of 1882 provides that *“mno Court shall take cogni-
“ zance of any offence punishable under ” the same seetions * when
“ such offence is eomnitted iny or in relation fo, any procecding in any
“ Qowrt except with the provious sanction or on the complaint of
“gsuch Courtor of some other Court to which such Court is subor-
dinate.” Then scction 476 of Act X of 1882 provides that “ when
“any Civil, Criminal or Revenue Court, is of opinion that there
“ig ground for inquiring into any offence veferred to in section 195
“and committed hefore it, or brought under its notice in the
“course of a Judicial proceeding, such Court, after making any
“ preliminary inquiry that may be necessary, may send the case for
“inquiry or trial to the nearvest Magistrate of the first clags and
“may send the accused in custody, or take sufficient security for
““his appearance, bLefore such Magistrate, and may bind over any
“person to appear and give ovidence on such inquiry or trial.”’
The powers ecnferred by this section are much more exbensive than
those conferred by section 471 of Act X of 1872, and we have no
doubb bub that it is now open to a Magistrate when a person

, is accused of having committed before him an offence punishablo

(1) LL.R., 15 Mad,, 284 (2) LLR.; 6 bad., 20, (3) LLR., 6 Calc, 440,
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under seation 1¥3 ot the Indian Penal Cods to inquire into the
trath of the acensation, and then, if it scems proper in the interests
of public justice, fo give sinction for the prosecation, even thongh
the original record did nof, on its face, disclose that the offence
had been committed.

The words of the sections contain no limitation to an offence
appearing on the face of the record though nothing would have
been easier than to have expressed such limitation if it was
intended to have effect. To admit the petitioner’s conben tion
would be by an artificial rule to sereen from prosecution men who
might have committed the grossest offences against public justice
and offences perfectly capable of heing proved, merely becauss
owing to surprise, accideny, oversight, or unavoidable cireumstances,
evidence of the offence was not, or could not be, produced before
the Court at the same time that the offence was committed.

It is, however, argued for the petitioner that the decision in
Zemindar of Bivagirl v. The Queen( 1) was followed in dblul Kha dar
v. Meera Sahei(2). The former caso ia no doubb raferrad toin the
latter, but without any reference to the faet that in the interval the
law had been materially altered, nor was ft necessary for the
decision in Ahdul Ihadar v. Beera Siheh(2) to follow the deoision
in Zemindar of Sivagiri y. Ths Queen(l).

The report in Abdul Khadar v. Keera Siheb(2) is very brief
and imperfect, but there the sanction was revoked, because the
document “had not been given in evidence in the case,’” aund,
thercfore, no offence umnder scetions 403 and 471, Iudian Peual
Code, had been committed. The approval of the decision in Siva-
gire Zamindar v. The Queen(1) (if it was approved) was a mere obéfer
dictum. It was not necessary for the decision of the case then
before the Court, nor was it, in fuct, the ground of that decision
and no reference was made to the change in the law made by Aét
X of 1882. :

‘We must, therefors, hold that that decision does not support the
petitioner’s contention.

In the recent case of Slashi Humar Dey v. Shashi Kumar
Dey(3) the view we have taken was expressly maintained with
reference to the langnage of the presont Criminal Procedure Code.

‘We dismiss the petition.

Ordered accordingly.

(1) LLR., 6 Mad, 29, () LLR, 15 Mad, 224.  (3) LL.R, 19 Cale,, 845,
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