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Having done this, plaintiffs must go on to show what iz the
difference, if any, to be accounted for by the defendants.

The aceount must bo filed in this Court within two months.
Two wecks allowed to the defendants to tuke objection, Parties
to have access to the hooks.

This appeal coming on for hearing after the submission of the
accounts, &e., the Court delivered the following judgment -

JupcuEenT. — Nothing in the shape of an intelligible aceonnt is
put before us. The plaintiffs, therefore, not having taken advantage
of the opportunity given them, we must aceept the finding so far as
regards the matter of the firsé issue. * The decrec must he modified
in accordance with the finding of the Subordinate Judge in para-
graph 20. Subject to this, the appeal is dismissed with costs.

APPELLATE CIVIL.
Before Mr. Justice Shephard and Br. Juctice Duvies.

VENKATRAMAYYA axp 0THERS (DBFENDANTS), AppELyAvTs,

U,
-

KRISENAYYA (Prsmvrirr), RespofpEsT.*
Court Fees Act—Act VII of 1870, ss. 8, 28—Civil Procedure Code—dei IV of
1882, s, §3-—DPresentation of plaint improperly stamped.

A snit is not instituted, within the meaning of the explanation to 8. 4 of the

Limitation Act, by the presentation of a document purporting to be a pluint, if
that document, while not undervaluing the claim, i written on papar™ilnt does
not bear the proper Court fee.
SEcOND APPEAL against the decree of F. . Hammett, District
Judge of Kistna, in Appeal Suit No. 279 of 1894, veversing the
decree of N. Somayajulu Sastri, District Munsif of, Gudivada, in
Original Suit No. 114 of 1893.

Suit to recover Re. 205-7-3, the principal and interest due
on & registored mortgnge bond. The cause of action acerued on
the 20th March 1881, and the plaint was filed on the 29th March
1893. The proper Court fee was Rs. 15-12-0, but the plaint
was stamped with a stamp of As. 12, On the 30th March the
i)laint was retwrned to be represented with the proper stamp
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within seven days and was reprosented within the time allowed,
No explanation appears to have been given at any stage of the
sult why the plaint was stamped with only a 12-anna stamp.

One of the issues raised in the suit was “whether the suit is
“barred, the plaint not having heen properly stamped on 29th
“ March 1893.”

The District Munsif held that the suit was barred and dis-
missed the plaintift’s claim, but the Distriet Judge on appeal
reversed the Munsif’s docree and'gave a deeree for a portion of
the plaintiff’s elaim,

The defendants appealed.

Sréramuly Sastri for appellants.

Venkaturama Sarma for respondent.

Supruann, J.—The question is whether the plaint, having been
presented with an insufficient Court-fee stamp on the last day
allowed by the law of limitation, viz,, the 29th March 1893, and
subsequently within the time fixed by the Court presented again
with a proper stamp, can be said to have been duly presented
within the time limited by the Act of Limitation. According to.
the 4th section of that Act, a suit is instituted when the plaint is
presented to fhe proper officor, and unless the suit i8 so instituted
within the period prescrihed by the schedule, it must be dismissed.
This suit, thercfore, ought to have been dismissed, if, in point of
law, there was no plaint presented on the 20th March 1893. The
document presonted as a plaint satisfied the requirements of the
Civil Procedure Code, but it did not satisfy the requirements of
the Court Feocs Act, inasmuch as the stamp affixed was 12 annss
when it ought to have been Rs. 15-12-0. That being the case, it
wag a document which, in view of the provisions of section 6 of
the Cowrt Fees Act, could not lawfully havo been filed by the
Court to which it wes presented. Moreover, it was a document
which, according to the-28th section of the same Act, possessed no
validity. The Act not only imposes & restriction or disability on
the Comrt with reference to an inadequately stamped document.
It also, by declaring the invalidity of such document, makes the
proper stamping of a document purporting to be a plaint an
essential condition of the existence of a valid plaint, In othet
words, a plaint inadequately stamped is, in point of law, no pla,inf
at all. I can find nothing in section 54 of the Civil Procedure
Code to conflict with this view of the law. We are not concerned
with the case of improper valuation, the case contemplated in
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clause (u) of section 54 of the Civil Procsdure Code and sections Vessar.
9 and 10 of the Court Fees Act. Nor ars wo concerned with the ™¥A¥¥
case of mistake or inadvertence on the purt of the Court—the case KRisuzarva.
to which the proviso to section 28 of the latter Act is applicable.
The case before us is the one provided for in clause (5) of section
54 of the Civil Procedure Code. The object of that clause is to
give the party who has presented a defectively stamped plaint an
opportunity of supplying the defeet. Instead of rejecting the
plaint the Court must fix a time for the supply of the requisite
stamp paper. DBut for this saving provision, a fresh plaint
would have heen indispensable, as it is, if the requisite stamp
paper is not supplied within the time fixed. It appears to me
that this provision of the law is in no manuer inconsistent
with the construction which I place upon the Court Fees Act,
Because the law makes that provision in favour of the party whose
plaint is defective in the matter of stamp, I cannot see why it
should be said that the law empowers the Court to enlarge the
period allowed by the Limitation Act, or gives retrospective
validity to a document which, at the time when 1t was first
presented, was invalid. Seeing that tho Legifature had before
them the proviso to the 28thsection of the Court Fees Adct, which
declares in favour of 1c’closp#cfue validity 4n the case therein
provided for, it is not to Pe supposed that, in framing section 54
of the Code, they intevded that principle to be extended to cases
not within the proviso. A still stronger argument of a similar
~ character is furnished by section 582-A of the Civil Procedure Code.
That section which becama law on the 29th July 1892 refers, like
the second paragraph of section 5 of the Limitation Act, to appeals
and applications for review of judgmeunt. The seetion provides
for the case of an insufficiency of stamyp * caused by a mistake on
“the part of the appellant as to the amount of the requisite,
“gtamp.” It declaves that, notwithstanding the insufficiency, the
memorandum of appeal ¢ shall, have the samo effect and be as
“ valid as if it had been properly stamped.” This section probably
owes its origin to the decision of the Full Bench in Bulkaran Rav
v. Gobind Nath Ticari(1). It was there held that the practice of
giving an appellant time to supply a deficiency of Court-fee stamp
and treating the memorandum of appeal as validly presented on
the day when it was. presented with the defective stamp, was

(1)iL.LR., 12 AT, 120.
46
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vesmar-  erroneous. This practice was one which generally prevailed in
hee t_"* this and other Courts, and the effect of the new section was to
KriaRNAYYS, logalize it, subject, however, to the condition that the deficiency
of stamp was due to mistake on the appellant’s part. In the
absence of any such mistake it is clear now that in the case of
appeals the decision of the Allahabad Court must prevail. The
appeal must be rejected unless the memorandum adeguately
stamped is presented within due time. Since the Legislature
has, by this new section, exterided a limited indulgence to appel-
lants, it cannot be supposed that it was intended to give plaintiffs,
in respect of their plaints, the same indulgence in unqualified
terms. To hold in favour of the plaintiff in the present case
would mean that, whereas an appellant can take advantage of
section 582-A only on proving mistake, 2 plaintiff may deliberately
and with his eyes open affix an inadequate Court-fee stamp and,
on the balance being furnished within a time fixed, demand to
have his plaint treated as if at institntion it had been properly
gtamped. This cannot possibly have been the intention of the
Legislature, for the section already mentioned and the latter part
of section § of the Limitation Act shows that appellants, mot
plaintiffs, areregarded as parties in whose favour the rigour of
the law of limitation should be relaxed.. ,

The case of Skinner v. Orde(1) is relied upon in this as in
other cases as containing a dictum of the Judicial Committee in
favour of the view advocated by the respondent’s Vakil. Shinner
v. Orde(l) is however easily distinguishable from the present
case. There the petition as originally presented by the plaintiff -
was complete and valid, and only required the order of the Court
under section 308 of the Code then in force to make it fully
efficacious as a plaint. After the filing of the petition the plain-
“tiff aequired the means requisite for paying the Court fee, and
accordingly the proper stamp was affized. The question was
whether the plaintiff was, as regards the date of the presenting of
his plaint, to be placed on the footing on which he could have
been, hed the order abovementioned been made, or whether the
plaint should have been rejected altogether. There was no ques-
tion, in that case, of validating  plaint which was, in its inception,

‘invalid. In the present case, on the contrary, that is precisely the

(1) LLR., 2 ALL, 841,
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contention which must be raised, and it clearly is,not admissible, vaxzaz
because a transaction ab dnitio void cannot be validated. Baseh
I have already given reasons for lolding that the plaint asEKrismxarra.
presented was of no legal force or effect whatever. I agree with
the decision in Jan#i Prasad v. Bachu Singh(l)., 1 revexse the
decres of the District Judge and restore that of the Disirict
Munsif with costs.
Davies, J—I entirely concur.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and
Mr. Justice Benson,

RANGAMMAL (PrLAINTIFF), APPELLANT, 1896.
Maroh 16.

—————

v.
VENKATACHARI (DereNpasT), REsPoNDENT.#

Fraudulent conveyance— Collusive decree—Fraund on ereditosg-—Fraudulent purpose
carried out—Suit by leyul representative of the fraudulent transferor and
judgment-debtor to set aside comveyance and 1estram @eeution of decres—
Widow of Hindu transferor.

A with the intention of defeating and defrauding his creditors made and
delivered & promissory note to B without consideration and cellusively allowed
a decree to be obtained against him on the promissory note, and conveyed to B
& house in part satisfaction of the decree: and it appeared that cortain of A's
creditors wers cousegnently induced 4o vemit ports of their claim. A having
died, hiz widow and legal representabive wuder Mindu Law, now sued B to have
tho promissory note and the conveyance get aside and to have ihe defendant
restrained by injunction from cxecuting tho deoree:

Held, (1) thab the plaintiff was not entitled to relief, for A if now alive could
not have claimed to have his own frandulent acts set aside and the plaiutiff wes
in no better position than he would have been. &

Queere : Whether a widow might successfully maintain & ¢laim for wains
tenance out of property alienated by her husband without consideration and
fraudulently if sho herself was no party to the fraud.

Tu1s was an appeal from the decision of Subramania Ayyar, J.,
reported as Rungaminal v. Venkatachari(2). The facts and plead -
ings are fully set out in the judgment of the Court below, but for
the purposes of this report may be here recapitulated.

(1) LLR., 15 AlL, 65. # Original Side Appeal No, 61 of 1895,
(2) LL.R., 18 Mag., 373.



