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Subba Reo end Gopalasami dyyengar for appeliants. Kavarazy
Mz, Smith for respondent. . VENEATA

JopemenT.--The terms of the will read in the light of the  BATN#M:
deed of partition referred ti therein clearly indicate that the inten-
tion of the testator was to confer on bis daughters an absolute, and
not a limited, estate, in so far os the moveable property which was
at Iris ubsolute disposal was concerned. There is nothing in the
instrument or in the suwrrounding circumstances, which could lead
one to think that the inteniion was to liruit the gift to o daughter’s
estate, or in, other words, simply for their lives. The daughbers
thus having token om absolute estate, the alienation sought to
be impeached was within their vights. We must, therefore, over-
rule the view taken by the District Judge, and in reversal of his
decree we dismiss the snit with costs throughout. This involves
the dismissal of the memorandmn of objectivns also,
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THILLAL The plaintiff and defendants were the undivided co-sharers of
C“f_” " a Dharmasanam village. The predecessors in title of the plaintiff
Ravaxaroa and of defendants 2 to 44 had mortgaged with possession their
ATAN. .. f
shares to the predecessors in title of the first defendant on the
20th Angust 1840. The plaintiff now sued to redeem the mort-
gage aud deposited in Court the full amount of the mortgage, and
he also prayed for a decree divecting the first defendant to deliver
up possession of the land to the plaintiff on behalf of all the
sharers.

The first defendaut contended that the plaint lands appertained
to 120 pangn samuthayam. Out of the said 120 pangus, 28-8-6
pangus belonged to him, 1{ and odd pangus to the plaintiff, and
the rest to the other defendants. That the plaintiff, who owned
only a few pangus, had no right to redeem the mortgage of the
plaint lands for the village samuothayam from the fivst defendant
who owned more pangus. That the other pangalis had uot given
the plaintiff permission to redeem the mortgage, and that though
it should be found that the plaintiff had o right to redeem the
mortgage, the plaintift had no right to pay the share due for the
first defendant’s pangu, and to demand possession from the first
defendant so far as the first defendant’s share of the pangu was
concerned. -~

Of the remaming 43 defendants, fonr supported the plaintiil’s
claim and 30 applied to be made plaintiffs, seven did not enter
an appearance, and the remaining two entered an appearance, but
did not eontest the suit at the hearing.

The Munsiff passed a decree that, “ on receipt of the mortgage
“ money deposited in Cowrt (Rs. 75-4-0), fixst defendant do pust
* plaintitfs in possession. of fhe mortgaged property with all title-
“deeds in "his possession relating fo the mortgaged property

~ % described in the plaint.”

The first defendant appealed to the District Judge who dis-
missed the appeal, saying ¢ with regard to the appeal it is eon-
““ tended that, under seetion 60, clause 4 of the Transfer of Property
“ Act, the plaintiffs were entitled to sue for redemption of their
“shares only and not of the whole property. As the fivst defend-
“ ant has not acquired the share of a mortgagor, the argument is
“ elearly opposed to the law.”

The first defendant appealed to the High Court on the follow-
ing grounds -
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“The decrees of the Courts below are ngalnst the provisiens of  Turria
‘“ section G0, Transfer of Property Act. c”f"“
 “The Cburts helow erved in law in drawing a difference ]\A;*‘;“-::\'“‘
“ hetween. a co-mortgager and # co-owner,

* The Cowts below failed fo notice that the first defendaut
“owned 28 shares out of the total number of [2¢ shaves and he
“could not, therefore, be ousted from possession.

“ The first defendant’s ownership is distinetly vaised m the
“gecond paragraph of his written statenwnt and plaiutiffs have not
“ denied it.

« Bven if the said vight were disputed, the Comtds helow ought
“+t0 have ascertained the extent of the shares helonging to the
“ first defendant. '

““ The plaint has not heen properly framed, and the Courts
“helow ought to have dismissed the plaintiffy’ suit.”

Mahadeva Ayyar for wppellant.

Nates Ayyar for respondents.

Jopcuesr.—In this cose the plaintitts and defendants are the
‘owners in shaves of a certain village.

Tn 1840 the owners of the village mortgagdd it to the first
defendant’s ancestor for Rs. 75-4-0. Tho plaintids sued to
redeem the mortgage. The first defendant clfimed to own the
largest share of the village and objected to plaintili’s right to
redeem thie mortgage without the cousent of the co-mortgagors.
He specially objeeted to the plaintiff’s right to redeem his (first
defendant’s) share of the mortgage. The District Munsf found
that it could not he satisfactorily deeided iu the pressut suit to
what share the first defendant was entitled, and on the strength
of Naro Hari Blace v. Vithalbhat(}) decided that plaintiffs
had a right to redeem the mortgage. He, therriore, docreed
that, on payment of the mortgage monoy into Court, the first-
defendant should put the plaintiffs into possession of the mort-
gaged property with its title-deeds. In appeal before the District
Court it was argued that, under clause 4 of section 60 of the Trans-
fer of Property Act, the plaintifis were entitled to redeem their
own shares only, but not to redeem the whole property. The
Distriet Judge, however, held the argument to be invalid, “ag
“ the first defendant had not acguired the share of a mor’rga gox,”
and dismissed the appenl.

(N LLR, 10 Bon}., 648,
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Against this decree the first defendant now urges this second
appeal, and we think his plea is well founded. The decree is
manifestly wrong and unjust since it vequires the first defendant,
who is not only the mortgagee, but also one of the chief owners
of the property, to give up his possession of the property, includ-
ing his own share, to the plaintiffs on payment of {he mortgage
money. INo provision is made for securing to the first defendant
or the other shavers of the village possession of their shares on
their paying the plaintiff’s their shaves of the mortgage money,
nor could any such proyision be made in the present suit since
their respective shares have not heen ascertained and could not
be conveniently ascertained in the suit. Thus the result of the
decree would be to compel the first defendant and other co-
owners and co-mortgagors to bring suits for tha ascertainment
of their shares and for the recovery of the same from the
plaintiffs on payment of their contribution towards the mortgage
money. This is the very evil which was pointed out and
guarded against by the learned Judges whoe decided the case
of Mamu v. Kut/u(l). There the fifth defendant was the pur-
chaser of a share of the equity of redemption and was also the
mortgages in possession, and it was hold that “ to allow plaintiff
“to redeem the whole would enable him to get possession of the
' property to the exclusion of fifth defendant. Now, as fifth
“ defendant is already in possession as assignee of the mortgagee
“and has also a share in the right to redeem, he cannot bhe
“ required to surrender possession of the whole against his consent
“until plaintiff has, by a proper suit for parfition, ascertained
“ definitely to what shares in the property ho and fifth defendant
“ ave, respectively, entitled.

“We cannof, thercfore, allow a decres for redemption of the
““whole. A decree for redemption of a portion is equally impos-
“gible, for that would he to convert the suit into a suit for
“ partibion, which, without the consent of all the parties, could not
" be permitted.”

That ease is exuctly on all fours with the present ocase
and indicates the proper course for the plaintiffs to take if
they desire to redoem the mortgage on their shares of the
property. It isonly necessary, in conclusion, to point out that the
case Naro Hari Bhave v. Vithalbhat(2) relied on by the District

(1) LL.R., 6 Mad, G1. (2) LL.R., 10 Bom., G48,



VoL, XX.] MADRAS SERIES. 298

Munsif proceeded on entirely difforent gronnds. In that case the
plaintiffs had a clear right to redeem the whole property at the
time when they brought their suit, and the Court refused to allow
that right to be defeated by the action of the defendants in pur-
chasing a share in the equity of redemption post lifenms motam, but
intimated that, if the defendants had acquived the share before
suit, it would have heen necessary to consider whether the ruling
in Mamw v. Kuttu(1) should not have heen followed. The District
Judge also in the present case appears to have been under some
misapprehension. - He apparently thought that it was necessary
for the first defendant to show that he had acquired the share of a
mortgagor subsequent to the date of the mortgage. But that is
not so. It is the possession of the twofold interest as mortgagee
and mortgagor (prior to the plaintiffs’ suit) that is of importance.
First defendant had such twofold interest from the date of the
mortgage, and the rmle laid down by this Court in the case already
quoted is clearly applicable.

‘We must, therefors, reverse the decrees of the Courts below
and dismiss the plaintiffs’ suit with costs throughout.
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Landlord and denant—Zamindar and raiyat—Relation betweer —.

A raiyat cultivating land in a permanently-settled estute is primd facie
.mob & mere tenant from year to year, but the owner of the kudivaram right in the
land he cultivates.

SrooND APPEAL against the decree of G. T. Mackenzie, Acting
District Judge of Géd4vari, in Appeal Suit No. 253 of 18095,
modifying the decree of 8. Pereira, Acting District Munsif of
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The plaintiff was the Zamindar of Vallur, a permanently-
-settled estate, and the defendant cultivated land in that zamindary.

(1) I.L,R.,, 6 Mad., 61. * Sacond Appeal No, 763 of 1890.
42

THILLAL
Crerm
e
TAMANATHA
AYYAN,

1897,
July 22.
August 20.



