
A P P E L L A T E  G IV IL .

Before Mr. Justice Subramama Ayyar and Mr, Junftce Davief . 

KAMARAZU AJfOTnBR (DBT?B?ruANrs Nos. 1 a n d  2), A p p e l l a n t s ,  i s
Dccem

r

YENKATARATNAM (P latnxiff), Respokdtsnt."̂

Will hy a Hindu—Co'tutrncHon o f -  Gift to daunhfcr—Daughters’ caiate.

A  Hindu by will beqaeatbed to bis daughters his separate property to be 
enjoyed by them ‘ t'.s they pleased ’ :

Held, that the daughtpi-is took a,r. absolute estate.
A p p e a l  against the decree of Gr. T. Mackenzie, District Judge of 
Grodavari, in Original Suit No. 12 of 1894.

The plaintiff brought this suit to declare that he was entitled 
to certain monies in the hands of the defendants after the death 
of the widow and daughter of one Mallaya.

The monies in question were the proceeds of certain jewels 
which had been given by Mallaya’s widow and daughter to tlte 
defendants for charitable purposes.

The plaintiff claimed to be entitled to the monies as the rever
sioner to the estate of Mallaya, by whom ho had*beon adopted, and 
with whom he had subsequently effected a partition.

The defendants contended that the jewels were the stridhanam 
of Mallaya’s widow and daughter, but on this point no decision 
was given either in appeal or in the lower Coui't, it being assumed 
by the Courts that the jewels had been inherited under the will 
of Mallaya. The will of Mallaya, after reciting amongst other 
things that provision had been made for the maintenance of his 
eldest daughter-in-law, proceeded:

“  Out of the rent of the bazaar godown, the expenses'relating* 
to the repairs, &e., of the said godown and also the mainten- 

“  ance allowance which I have been paying every year to my 
eldest daughter-in-law, Nadipilly Ademmah, is deducted, and 

“  the balance of rent is divided and taken in equal shares by 
“ myself and my adopted son— I taking one half, and ho the 
‘ ‘ other half— in accordance with the deed of partition entered-into 

between myself and my adopted son. It is hereby arranged
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“ that my three daaghters iiientiojipd ahove, should;, after my 
death, leeeiye the amount relating to the half share I  have been 

“  receiving. In the matter of the liouee in which (I  am) residing, 
“  my adopted son Yenkataratnam should enjoy one half and my 

daughters the other half, as mentioned in the PJiarikJiat, after the 
“ death of myself and my wife. My three daughters, viz., the 
“ said Kankatala Bangaramma, Korangi Eattanima and Devata 
“  Bapanammu, should, from the date of my death, take possession 
“  of the whole of my moveable and immoveable property— the 
“  whole of the moveable property relating to the Shroff trade 

carried on by me and referred to abovoj as also all the txansac- 
tions, accounts, &c.. relating thereto and also the said immoveable 

“  property— and enjoj the same happily as they please. The afore- 
“  said people, that is to say, my daughters-in-law and my adopted 

son, have no right whatever to cause any obstruction in respect of 
“  my property. Even if they cause any, they shall not be valid. 
“ My daughters aforesaid should properly attend to the wants of 
“  myself and my wife till our deatli. My three daughters afore- 
“  said should, after my death, take possession of Pharikkat and other 

documents whiSh are with me. as also the aforesaid property, and 
“  manage the same as they please. I r-aused this will to be written 
“  while I am ate'S.dy in mind and of my own free will. This 
“ should take effect from the date of my'death.^’

Of the three daughters, two had died before the gift of the 
jewels in question.

The District Judge said ; “ Tho will which is now admitted by 
“  both parties leaves the father^s property to his wife and daughter 
“  to be enjoyed as they please. Notwithstanding these words, I  

hold that this will bestow nothing more than the usual widow’s 
“  and daughters’ life-interest. I f  tho property in q^uestion were 
■“ land, they conld not alienate it. Defendants, however, eontcnd 
“  that this ia movablo property at the disposal of these ladies. 
“  I  cannot accept this contention. It is not alleged that this 
“  Bs. 4,000 was taken from the incomc of the estate. As the 
“  greater part of it was jewels, it seems to have been part of the 
“ corpus of the estate. I  am of opinion that not even the charit- 
“  able object of the alienation justifies tho alienation, and that 
“  plaintiff is entitled to the declaration which he solicits.^’ And in 
the result gave a decree for plaintif!.^  ̂

defendant appealed.
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Subba Rao fmd Gopala&ami Aijyxntj'vr for appellauts- 
Mr. Smith for respondent.
J u d g m e n t .—The terms of [lie vill read in the ligtt of the 

deed of partition referred to therein clearly indicate th-at the iaten- 
tion of the testator was to confer on his danghterB an absolute, and 
not a limited, estate, in so far os the nioveahle property which was 
at liis absolute disposal was concerned. There is nothing in the 
instrument or in the surrounding circumstances, which cou^d lead 
one to think that the intention was to limit the gift to a daughter's 
estate, or in, other words, simply for llieir lives. The daughters 
thus htiving taken an absolute estate, the alienation sought to 
he impeached was within their rights. Wo must, therefore, over
rule the view taken by the Dis'triet Judge, and in reversal of his 
decree we diî miss the suit with costs throughout. This involves 
the dismissal of the memorandum of ohjections also.

K'a m a r a z u

V.

V e n k a t a -
KAT.VAM.

APPELLATE C l Y I U

Before Sir Arthur J. II. Collin,̂  ̂ lit., Ghiff Jnstwe, (ind 
I\!r. J-usiirr B(‘)ison.

THILLAI CHETTI (BsFEKiiANr No. 1), AppiiiLAnt, 1896. 
November 

24, 27.

E-AMANATHA AYYAls o t h e h s  (PLAiNTiFrs), E s s p o s to b n ts .^

Mortjago to a cf-oitner— Suit to redeem— Pd<fnt of one oj- more co-oivners to redeem 
als-'cnce of -pariithn.

W hon aoveral ovvuers o f  iindiviclod Kjiiiroa in iiiim ovtiljlc properr.y mortg'ag'e 
their share w ith  posBessIcm to  anothm ' un d iv ided  shaver, a rm ailer Tmmlber 
than th e  w Lole bod;(r o f co-uicjrtgagori? cannot sue to red eem  th e  m ortgage ’ * 
until there has been  a partition  o f tho pvopei Lj nnoi'tgag'ed am ong' the several 
co-owners. Mainu v. KvMn{l) fo l lo w e d ; i âvn Ilari Bhave v, Vithi>lbhat(2) 
difitinguished.

S e c o n d  a p p e a l  against the decree of W. Dumergue, District 
Judge of Madm'a, in Appeal Suit Ko. 803 of 1894, confirming 
the decree of S. Authinarayana Ayyar, District Munsif of Mans. 
Madura, in Original Suit No. 58 of 1894.

* Second Appeal No. 1008 of 1895.
(1) I.L.E., 6 Mad., 61. (2) I.L.R., 10 Bom., 648,


