
A P P E L L A .T E  G lY L h .

Before Mr, Justice 8ubramania Aijyar and Mr. Justice Bavies,

1890. ALA.NGARAN OHETTI a x e  an-qther (D e fe n d a n ts  N os . 1 a n d  2), 
DecemlDer 1. A p p ex la n ts ,
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LilCSHMA.’NAN OHETTI and  otuers (P la in  ripp an d  

DEi?ENDiN'rs N os. 3 an d  4), E espondents.'̂ "

Mortgage— Transfer of Property Act, a. 101— lienewal of niovtijage-TPriorlty over 

\sui'/!<cqusII t v/tcumhrnnre.

Wliere a mortgagee, siibsofjiienily to tlio execuiion of the mortgage deed, takea 
another mortgage in renowal of tlio former deed, ho has priority orer incum- 
branecs sidisequeiit to tho tirat dcoi.l.

A p p e a l  against the decree of P. NarayaiiaBami Ayyar, SulDordi- 
nate Jadgo of Madura (West), in Original Suit No. 10 of 1893, 

The plaintiff sued on a simple mortgage deed (exhibit A ) ,  

executed in favour of one Narayana Ghebti and the first defendant 
by the third defendant. The deed was dated 16th October 1879, 
and after reciting that certain monies were due on a prior mort­
gage deed (Exhibit E, dated 28th March 1871), executed by the 
third defendant in favour of the deceased undivided brother of 
Narayanan Ohetti and in favour of the first defendant, provided for 
the payment of the monies due under the former deed with interest, 
and to seonre tho payment mortgaged certain immovable pro- 
pertiov? of the third defendant.

After the execution of the deed of the 28th March 1871, but 
before the execution of the deed now sued on, the first defendant 

' on different dates made farther advances to the third defendant 
and obtained from the latter two simple mortgage deeds, whereby 
the third deEendant mortgaged tho same properties that he mort­
gaged nnder the deeds of 28th March 1871 and of 16th October 
1879, Upon these deeds the first defendant bronght a suit 
against the third and obtained a deoreo for the sale of the mort­
gaged properties. At tho sale, the properties were bought in by 
the first defendant.

* Appeal No. 172 of 1895,



The plaintiff now sued to recover ilie amount due by tlie deed AtAxeARAx 
of the 16th October 1879 by the sale of the properties thereby 
mortgaged. LizaiiHAxAK

The only defence necessary to be mentioned for the purposes 
of this report was the defence of the first defendant to the effect 
that the mortgage sued on was snbsequcnt to the mortgage deeds 
on which he had sued and obtained a decree.

The Subordinate Judge decreed in favour of plaintiff.
Defendant JSTo. 1 appealed.
Simdara Ayynr for appellants.
Subramania Ayyar for respondent No. 1, plaintiff.
Judgment.— The only point urged is the question of priority 

raised in the third issue. It  is contended that the principle laid 
down by the Privy Council in Gohaldas Gopaldm v. Puranmal 

Premmkhdas{l) is applicable only to the case of a purchaser of 
the equity of redemption. There is no ground for limiting bho 
principle to that, case only. It is true that that is the only case 
provided for by section 101 of the Transfer of Property Act, but 
that is a—if not the—very extreme case where otherwise an 
extinguishment of the charge w'ould ordinarily be presumed.
This Court has, in several instances, applied the principle to cases 
like the present. Biqjahai y. Andhnulam{2), Sceiharama v. Ven- 
katak)'ishna{Q), and see â so judgment in appeal No. 113 of 1895.

The Subordinate Judge was, therefore, right in holding that, 
by the mere execution of A, the security under E  in respect of 
the plaint debt was not given up.

The appeal accordingly fails and is dismissed with costs.
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APPELLATE CIVIL, 
l̂ cfore Mr. Justice Bubramania Ayyar and Mr. Jusiice l̂ enson.

M A N A  Y I S E A M A  (P l a in t if]?), A p p e l l a st , 1897.
Marchess.]
April 14.

RAMA PATTER (D b i’bndakt), Kespok-deitt.*"-

Contract— Usage im^^orted as term of a contract— Tractke. on a prirticulctr estate.

In order tliat the practice on a ixirtictilar estate may be imported as a 
term of tie contract into a. contract in respoot of land in tliat estate, it mnst be

(1) I.L.E., 10 Calc,, 1035. (2) I.L.E.., 11 Mad,, 346. (3) I.L.E., 16 Had., Oi.
*  Bfecond Appeal No, 1878 of 1895,
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