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APPELLATE CIVIL.

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies,

ATANGARAN CHETTI axp sworner (DeveENpants Nos. 1 axp 2),
ATTILLANTS, )

¢.

LARSEMANAN CHETTI axn otuers (Pramwrrr Axn
DerexpaNTs Nos. 3 avd 4), RrespoNpEvrs.®

Mortgage—Transfer of Droperty ety o, L0L-—Rengical of mortyage-<Priorily over

Leubspquent tnewmdeance,

Where a mortgagee, subsequenily to the execution of the mortgage deed, takes
another mortgage in rencwal of the former deed, he has priovity over incum-

brances suhsequent to the fivat deed.
q

ArpraL against the decree of P. Narayanasami Ayyar, Subordi-
nate Judge of Madura (West), in Original Suit No. 10 of 1898,

The plaintiff sued on a simple mortgage decd. (oxhibit A),
executed in favdur of one Navayana Chetti and the first defendant
by the third defendont. The deed was dated 16th October 1879,
and after reciting that certain monles were due on a prior mort-
gage deed (Exhibit I, dated 28th March 1871), exceuted by the
third defendant in favour of the doceased wndivided hrother of
Narayanan Chetti and in favour of the first defendant, provided for
the payment of the monies due under the former deed with interest,
and to securc the payment mortgaged certain immovable pro--
perties of the third defendant.

After the execution of the deed of the 28th March 1871, but
before the execution of the deed now suod on, the first defendant

-on different dates made farther advances to the third defendant

and obtained from the latter two simple mortgage deeds, whereby
the third defendant mortgaged the same propertics that he mort-
gaged under the deeds of 28th March 1871 and of 16th October
1879. Upon these deeds the first defendant brought a suit
against the third and obtained a decrec for the sale of the mort-
gaged propertics. At the sale, the properties were bought in by
the first defendant.

" # Appeal No. 172 of 1895,
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The plaintiff now sued to recover the amount due by the deed Avaxesrax

of the 16th October 1879 by the sale of the properties thereby
mortgaged.

The only defence necessary to be mentioned for the purposes
of this report was the defence of the flrst defendant to the effect
that the mortgage sued on was subsequent to the mortgage deeds
on which he had sued and obtained a decree.

The Subordinate Judge decreed in favour of plaintiff,

Defendant No. 1 appealed.

Sundara Ayyar for appellants.

Bubramania Ayyar for respondent No, 1, plaintiff.

Jupeuust.—The only point arged is the question of prierity
raised in the third issue. It is contended that the principle laid
down by the Privy Council in Gokeldas Gopaldas v. Puramnal
Premsukldas(1) is applicable only to the case of a purchaser of
the equity of redemption. There is no ground for limiting the
principle to that case only. It is true that that is the only case
provided for by section 101 of the Transfer of Property Act, but
that is a-if not the—very extreme case where otherwise an
extinguishment of the charge would ordinarity be -presumed.
This Court has, in several instances, applied the principle to cases
like the present, Rupabai V. dudimulan(2), Scetharuma v. Ven-
katakrishna(3), and see also judgment in appeal No. 113 of 1895,

The Subordinate Judge was, therefors, right in holding that,
by the mere excention of A, the sccurity under I in respect of
the plaint debt was not given up.

The appeal accordingly fails and is dismissed with costs.

APPELLATE CIVIL.
Before Mr. Justice Subramania Ayyar and Hr. Justice Benson.
MANA VIRRAMA (Praviser), APPELLANT,

UR
RAMA PATTER (Dzuresvanr), REspoNDENT.®
Contract— Usage imported as term of o contraet—Tractice on ¢ pardicular estale.

In order that the practice on a particular cstate may be imporied as a
torm of the contract into a contract in respeet of land in that estate, it must be

@

(1) LLR, 10 Calo, 1035,  (2) LLR, 11 Mad, 346. (3) TLR, 16 Mad,, 94,
' # Second Appeal No, 1878 of 1895,
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