
Their Lordships will thexofore Liimljiy advise H e r  [Majesty f c l ia t  S e i E a ja  

this appeal should he dismissed. TJie appelJnnt will p a j to the i)^/^“ruRu
respondent his costs of the appeal. -isp
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Be/on Mr. Justicc Suhramania Ayyar and Mr, Justice Davies.

MAHADEYI a s d  a k o t it e u  ( D e f e s ' b a n t s  K o s . 1 a x d  2 ) ,  isyt]
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NEELAMANI (PLAiNxuir), REsroKDEK'T.'̂ ^

Hindu Law— Po-Brahrnan— Alicnatiun htj ii'i.iov; fo r  reli<jioiis ptrqioses— ‘ Re.?

ja d ic a ia ’— Decision on tit le  in proceedings under Land Acqvisition  1S("0.
When a Po-Braliinan receives a salary for tbo perforaiaiico of las diitiGs, a 

gift to him by the widow of the person wlioso oxequial ritos he hag been appointed 
to perform to reward him for having porfoi'med any of thoso ®xeq«ial rites is not 
a gift binding on the reversioners.

In proceedings under the Land Acquisition Act, lS/0, to apportion the com
pensation payable, a decision by the Judge on a Cjiiestion of title does not operate 
as res judicata between the parties to tlioae proceedings.

A p p e a l  against the deoree of J. P. Fiddiau, Distiicfc Judg-o of 
Gan jam, in Original Suit No. 9 of 1894.

The plaintiff brought this suit to reoovor posseBsion of a village 
with mesne profits. The village in question had formed ]5art of the 
estate of the late zamindar of half of Tekkali taluls and had been 
given to the plaintiff by the late zamindar’s mdow. The first and 
second defendants were the daughters of the zamindar and, having, 
on the death of his widow, succeeded to his estate, had obtained 
possession of the village in question, which tiU then Lad been in 
possession of the plaintiff. The other defendants were the ryots 
of the village.

The circumstances under which the gift had been, made were 
as follow s:— In accordance with a custom prevailing among the 
Oriya zamindars, the late zamindar had appointed the plaintiff 
Po-Brahman (son Brahman) to perform his exoquial rites. After

* Appeal No, 14-8 of 18Pu,



Mahadevi the deatli of the zainindar without male issue hie ‘widow succeeded 
Npelamani. estate, and requested the plaintiff to offer the pinda to the

zamindar at G-aya. This the plaintiff did, and some seven or eight 
years after he had done so, the widow on the 10th August 1874 exe
cuted in his favour the deed of gift in question. The motive for the 
gift was stated in the deed to he the fact that the plaintiff, having 
been appointed Po-Brahman hy the late zamindar, had, in accord
ance with the custom prevailing in the late zamindar’s family, 
“  performed just like a son 'pindatlianam and other ceremonieB at 
Sri Gaya ”  in order that the late aamindar might attain salvatioii. 
The plaintiff, however, did not allege that he had performed any 
ceremonioa at Gaya except ila.Q lyhidalhamm.

Tiie deed was attested by the first and second defendants, but 
under oircumstancea which their Lordships hold did not create an 
estoppel.

The first and second defendants pleaded that the gift did not 
bind them. Their contention on this point as set out in their 
written statement was as follows :•>—

“ The plaiirliii was appointed (not adopted) to the office of 
“  Po-Brahman by the late Sri Gopinadha Devi Garu, and he 
“ performed the duties thereof in consideration of receiving the 
“  perquisites attached thereto,

“  The offering- of innda is not outside the duties of the said 
ofliee, nor is it an indispensable ceremony. It is rather a spiritual 

“ luxury than a spiritual necossity. The plaintiff made the pil- 
“  grimage to Gaya and other holy places at the expense of the late 

Sri Eadika Patta Mahadevi Garu as much on his own as on her 
” account and took advantage of the occasion to perform the said 
pimlaihanam and.recoived the usual dues for it.

- “  There was no agreement that he should be given a village in
consideration of m’aking the inndaihanam. I t  ia not in any 

“  case such an act as deserved to be remunerated by a free and 
absolute gift of a va.luablo village like the plaint village, W'hich is 

“  one oi the best villagcsin the defendants’ Khandmn of the Tekkali 
taluk, and ’K̂ hioh yields an income of over Es. 1,000 per annum, 

“  and which is worth more than Es. 20^000.
“  Tho alienation is notj therefore, for a family necessity and is 

“  not such as, when made by a widow with limited powers, would 
®‘ biud the xeversioneia.’ ’
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At the trial the first and second dofGndaiits o.fIcliiced eTideace to JI.iHjBEvi 
the effect that it was usual to give a Po-Braliuiart a salary and cer- 
tain inamools and perquisitesj and that &e DlaintiS as Po“13rahiiian 
had received Es. 2 pei meiiseiii and 2 garces of paddy per annum.

The plaintiff also relied on a decision of the District J udg-e in 
proceedings under the Land Acquisition Act X  of 1870. In 1891 
about 14 acres of land in the village in qnestion were conipulsorilj 
acquired for the East Coast Eailway. The Collector inquired 
into the matter under section 11 of the Acfĉ  and rmder section 15 
of the Act referred the caso to the District Judge to detemine 
“  the amount of compensation to be paid to the person interested.-’ ’
The District Judge in giving judgment said : “ Before fixing' 

the amount it is necessary to decide who is entitled to it, in order 
that the owner may adduce evidence as to its v a l u e . A n d  he 

framed the follo-wiEg issue
“  How for the deed o£ gift (exhibit A) by the Mahadevi 

(second claimant) to tho first claimant is valid as against the 
“ reversioners (daughters), claimants 3, 4 and

Ho then  found that tho g ift  was valid and that the plaintiff 
was entitled to tho componsation, tho amount of w hich  he then 
proceeded to determine. The o n ly  parties who appeared before 
the Judge in these proceedings were tho plaintiff in the present 
suit, who claimed the whole of ilie compensation to be a w a r d e d ; 
the widow of the late zamindar who admitted tho validity of the 
deed under Vvhicli plaintiff claimed and requested that tho compen
sation should bo paid to the plaintiff; and the eldest sister of the 
first and second defendants, who denied the validity of the gift and 
contended that the compensation shou ld  be paid to the widow on 
behalf of the estate. Though the first and second defendants did 
not appear at these proceedings, the following notice was, prior to 
the proceedings, served on the agent of the first d e fe n d a n t:—

“  The fourth claimant Muktamala Patta Mahadovi of Tekkali 
“  is hereby informed that the 1st day of February 1893 has been 
“  fixed as the date of hearing for tho purpose of settling the dis- 
“  putes in respect of the amount of compensation fixed by the 

officer making reference in the matter of 14 acres 25 cents of ŵ et 
“  and dry lands in Yallabharoyipadu village, which belong to you 
“  and which were taken possession of by G-overnment for the East 
“  Coast Eailway. Y ou should, therefore, appear on tho said date 
“  either in person or by a Yakil with the evidence and documents
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V.
N e e ia m a x i .

M a i u d e t i  you possess and represent to the Court tlie amount o f compen- 
“ eation you claim for the liglit you possess in respect of the said 
“ land and otlier points relating thereto.”

In  tlie present suit, the District Judge found that the alienation 
liad not been made for such a purpose as to bind the reversioners, 
i.e., it vas .not made to secure the offering of the pindam, and 
it •was only made as a reward for sen/ices past; and as to the 
question of res judicaia, he found that the first and second defend
ants had due notice of the enquiry into their title and must be 
held to be bound by the decision in the proceedings under the 
Land Acquisition Act of 1870.

First and second defendants appealed,
Paitabhirama Ayyar for appellants.
Bha&hyam Ayyangar and SeshacJiariar for respondent,
JUDGMEWT.— W e agree with the Judge that there was no 

Buch necessity for the gift, by the widow as would be binding on 
the reversionera. As the plaintilf was alrea.dy in receipt of a 
regular income as Po-Brahman, and the ceiemonieB p>erformed by 
him at Gaya w.ere performed in the same capacity, and many 
years before the gift, there was no justification for the grant 
which was purely voluntary.

The next finding of the Judge is ,4hat the question of title 
in regard to the plaint property is res Judicata by reason of the 
decision under section 39 of the Land Acquisition Act of 1870. 
Assuming that the appellants were made parties to the proceed
ings under that section, though the question is d.oubtful owing to 
the faulty character of the notice (Exhibit I I I )  served on the first 
appellant, we do not think that the finding in the Land Acqui
sition case in favour of the validity of the plaint gift operates as 
res judicata in this case, inasmuch as the litigation under that 
Act is a special form of proceeding confined to the determination 
of the amount of compensation due and the persons to whom it 
should be paid. Such a proceeding cannot be treated as a ‘ suit ’ 
within the meaning of scction 13 of the Code of Civil Procedure, 
so as to render a decision come to therein binding when the 
same question arises in what is strictly a suit. Further^ for the 
teasons stated by Pontifex, J., in Nohodeep Oliunder Chowdhry v. 
Brojmiro Lall Boy {I), we should not be justified in holding.
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on even general grounds, that an adjudication under ihe Land siahabevi 
Acquisition Aot should be held to be conclusive in disputes con- 
nected with property other than thai to which the enquiry under 
that A ct related.

As to the estoppel which the Judge has also found in plaintifi’s 
favour, we must again differ from him. V e  find, on the state
ments of the appellants which have not Ibeen contradicted, that 
they put their signatures to the deed aa attesting witnesses under 
pressure. There is no evidence to show that they were aware of 
the exact terms of the document or that, in attesting the docil- 
mentj they were doing any. thing likely to affect their reversion
ary rights. There is absolutely nothing to indicate that thoy 
were willing or intended to part with those rights. Considering 
that they were purdanashin and young women at the time and 
that the plaintiff was the confidential manager of the affairs of 
their mother^ under whose protection they v/-ere living, it lay on 
the plaintiff to prove that they acted \\ith full knowledge and 
with independent advice, but the plaintiff has not oven attempted 
to prove this. In these circumstances, we could not have held the 
appellants bound by the deed of gift, even h » i  they been .the 
executing parties. In  no view can their mere attestation of the 
document amount to an estoppel in a case such as this, where there 
has been no alteration of plaintiff’s position in consequence of 
their act.

W e are, therefore, of opinion that the plaintiff has failed to 
establish the validity of the gift upon which he sues.

W e must, accordingly, reverse the decree of the Lower Court 
and dismiss the plaintiff’s suit with costs throughout,

[Ejpoktee’s Kotb.— Though the case of iZam Chunder Singh t . Madfio 
K‘umari{l) does not appear to have been relied on iu the argument for the 
reapoadents, it was coiisidei'ed hy their Lordships before daiivering iudgmant.
The diptinction between that case and the present, it ig snggested, is chat, in the® 
present case, the decision which was held to be rcB judicata was made on a 
refei-encQ b j the Collector under section 15 of Act X  of 1870, and was, therefore, 
made in a proceeding nnder the Act. In the former case, however, the Judge 
who gave the decision that was held to be rea judicata does not appear to have 
been proceeding nnder the A c t : for both from the report in the Lower Court(2) 
and from the report in tho Privy Council (see at p. 492) it is gathered that tha 
Judge was proceeding not on a reference from the Collector nnder section 15 of 
the Act, nor on a reference under section 3S of the Act (which are the only wayB 
in Trhich the question of apportionment and a question of title as incident 
thereto can come before a Judge under the Aot), but in a suit instituted by the 
plaintifE independently of the Act.]
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