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Defendant appealed.
Sivascuni Aijyar for appellant.
PaitabJurama Ayyar for respondent.
J u d g m e n t .— The bar of limitation conld not avail if the plaint 

was originally presented in the proper Oourt  ̂ and we consider that 
it was so presented in that the Munsif had jurisdiction. On this 
ground, hut not on the grounds given by the Judge, we hold that 
the suit was not time-barred.

With regard to the question whether the alleged minority of 
the testator was a valid reason for the Registrar refusing registra
tion, we agree in the conclusion arrived at by the Judge. A  clear 
distinction is made in section 41 of the B-egistration Act between the 
case of a wUl presented by the testator himself, and that of a will 
presented by any other person entitled to do so. In the former 
ease the rules laid down in section 35 are made applicable, but in 
the latter case special rules are given. In these special rules no 
provision is made for an enquiry as to the testator’s minority or 
sanity, for which enquiry provision is made in the rules in section 
35. It would*Dot be reasonable to hold that the special rules (a), 
(5) and {c) of section 41 are merely supplemental to the Tules in 
section 35, because at least in one instance the same rule in sub
stance appears in both sections. The second appeal, therefore, 
fails and is dismissed with costa.
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SRI EAJA YIRATARA THODHEAMAL EAJYA LAKHSHMI 
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m i  RAJA VIEAA^AEA THODHEAMAL SUEYA NARAYANA 
DHATRAZU BAHADUR GARU ( P l a i n t i f f ) .

On appeal from the Higli Court ati Madras.’
Eindn law— Imjtartililihj not estailifflied— Possession of one meinher of joint family 

at a time— 'What constitute partition.

A zacfaiiidari granted by the GorernmeBt in 1803 to a Hindu descended in 
liis family, possession boing held by one member at a time. The (’Stats, ho-vrever,

* Present; Lords Watson, F o r h o f s e  and D ayey , and Sir liiCHARD OotrcH.
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-.vû 5 not im partible. Bnfc w lietlier it w u s,'o r  was not, im im niM o wa.-s adjai'igecl 
im m a te m l to tlie question raised on this apperU. *

The last zaniiiulai’ liaTiug died wiiliont issue^u IbbS, Lia ^viuow was in posses- 
siou wLcn tliis suit was bronglit Ijj- a nialu collateral descended from a gTt-afc 
grandfacher coninion to iiiiii ami to the last zauiirular. The plaintiff claimed to 
establish Iiis right as member oi! an undivided lamily lioldiug juint property 
against, the widow who alleged that her hiisband had been sole proprietor. In 
proof of this slie relied on certain aii'rang’emt'iiLs us having constituted partitiouj 
viz., that in ISIG, two brotliers, filien lieirs, agreed chat the elder slioidcl hold 
possession, and that the yoangex’ should accept ;i Tillage, api»ropriated to him for 
maintenance in satisfaction of his claim to inherit; again, that in 1SG6, tlig 
fonrtli aaininrlar ccnnproniisecl a, sait brouj '̂lit against Irim by his sister for her 
inheritaiice, on pajaiient of a stipend to her, having ali’eady, un tho claim of Ma 
brother, grfiuLed to him twti villages of the e.state ; and, l)y the compromise, this 
waa made conditional on the sister’s claim being settled: again, that, in 1871, 
the fourth xantindar having died pending b. suit brought against him to establiali 
the fact of an adoption by him, an arrangeraeut was nuide for the luaiutenance of 
his daughter, and two widow.s, Avho snrvived him, the previous grant for main
tenance of liis brother holding good, the adoiition being adrniiicd, and the sxdt 
oompi’omised ;

Hdd; that there was nothing in the abore whicli iras iuoousistent vrith the 
sammdari remaiiring part of the common fanaily jiroperty : and that the courso 
of the inheritance had not been altered ;

Held, also, that the claimant was not precluded by the family" compronaiBo 
of 1871, or in any way, from maintaiifiug this suit; and that it was not barred 
by limitation.

A p p e a l  from a decroe (2nd Maroli 1898) of the High. Co art, 

which affirmed a decree (19th December 1890) of the District 
J adge of Vizagapatam,

The plaiatiff, now rospondent, was Surya Js'ara '̂aiia, great- 
grandson of the third zaminclar of the Belgani Zamindari. The 
first defendant, now first appellant, Sri Eaja Laklisiimi Devi Garu, 
was widow of the last zamindar, who died in 1888, and who was 
also great-grandson of the third zamindar. A  second defendant, 
who did not appear on this appeal, was the plaiiitilfs yoiinger 
brother Sandara ISTarayana Dhatrazu. The Collector of Yizaga™ 
patam, Agent to the Court of Wards, and guardian of the first 
defendant, had been made a defendant, by order of 10th Septem
ber 1889.

The zamindari had been granted by the Government on the 
21sl; October 180B, by a sauacl i millceut idimrar, or deed of per
manent property, following Eegnlation X X Y  of 1802.
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The following taWe shows the succession to the zaminclari
Soma Suudara Narayana,

Lessee^of Belgam in 179G ;
T irst Istim rar Zaminclar, 1803, 

d ied  D ecem ber 1814.

Dhanaiijaya, 
SecoDcl Zainindar, 
died without male 
issae November 

1849. r

Visvambhara, 
TMid Zamiadar, 
died July 1S65.

Narayana Eama- 
cliandra, Fourth 
Zainindar, died 

March 1S71. 
i

Rajya Laksbmi Devi.

Janari-lliaua, 
died May 1883.

Si van N'arayana, 
ado])ted by Nara- 

yana Uaaiacliandi'a, 
Fifth Zauiindar, 
died March 1882.

Chandrasekhara, 
died March 1868.

Bahavan i^arayana, 
died November 188A.

!
Navayana Baniachandra, 
died unmarried January

1889.

SnryaNara- Snndata 
yana, I^arayaaa,

Plaintiff. Second
D efendant.

Dhananjaya, Visvainbhara,
Sixth -  said to bo 

Zainindar, adopted into 
M. Eajya another
Lakhshtiii family.
Devi, Mr si 

Defendant, died 
without isaue 
October 1888.

The main question on this appeal was wheth.er the zamindari 
was the joint family property in the Lands of tlie sixth zamindari 
the wid-3w’s husband; or had ceased to he joint family property 
by reason of certain acts, which were alleged by the defence to 
have had the effect of partition, and to have altered the course of 
descent, so that the zamindari had become the separate property of 
her liusbaiid, the last owner. I f  that was tbe result of those acts, 
the widow would have become entitled to her widow’ s estate in the 
zamindari. The facts appear in their Lordship’s judgment. The 
folioTrlng" wore the principal transactions alleged to have had the 
effect of partition:—

In February 1816, Yisvamhhara, second son of the first 
siamindar, executed two deeds of receipt and acquittance (Phari- 
Irati) (the particulars of which are set forth in the judgment on 
this appeal) on receiving a grant of a village, part of tbe Bel
gam Zamindari from his elder brother Dhananjaya, In 1866,



Eamaeliandra, tlio fourth zamindar, granted to his only Irotlier, sei Eaja 
Janardliana, t'Vi'-o villages of the zamindari as Taoji, or gift for 
maintenance. Against tliis Eamaeliandra, a suit was brought hy 
Siyan Karayaua, alleging himself to have been adopted by Kama- Scrta 
chandra, -who did not admit the adoption, and vho died in 1871, diuteIzd 
while the suit was pending. Janardhana, the natural father of b^hadcu 
Sivan Narayana, and Kamachandra’s two widows with his daugh
ter, who survived hinij were made parties to the siiit, which was 
then compromised by razinamas, dated the 6th September 1871.
In those documents reference was made to the previous grant of 
Taoji to Janardhana, and a family agreement was made that Sivan 
Narayana should succeed as adopted son of Eamachandra, Janar
dhana, continuing to hold his two villages; and provision being 
made for the women of the senior branch.

The plaint (25th April 1889) alleged that the zamindari, 
recently granted, was partible among the heirs of the grantee, and 
that the plaiatiff and his brother Sundara ISTarayan were entitled 
to the estate in equal shares, the defendant widow being only
■ entitled to maintenance. The prayer was that oiic-half might be 
allotted to the plaintiff in severalty, excluding the villages granted 
in 1806j with one-half of the movables, and with mesne profits.

The Court of Wards filed the widow’s written statement; in 
effect raising questions, the subject of the issues, whether the 
zamindari was partible or impartible, whether there had been 
partition, whether the estate had been acquired by the last owner 
himself, wheiher*fche plaintiff was estopped, by the acts of those 
through whom he claimed, from maintaining this suit, and 
whether it was barred by limitation.

The District Judge decreed in favour of the plaintiff that lie 
was entitled to one-half of the property left by the late zamindar 
including the Zamindari of Belgam. In  his judgment the 
zamindari was partible. The family was not ancient: the grant 
in 1796 was merely of a life estate. The grant in 1803 was not 
made in any manner which carried with it an implication that it 
was to be impartible. The duration of the family was not sufficient 
to give rise to a custom over-riding the ordinary law; and the 
mode in which the parties had dealt with each other was consistent 
with the estate being that of an ordinary undivided family under 
Mitatshara law, even though that family might have entertained 
the mistaken, belief that the ;̂ state descended to a single heir.

07
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The District Judge held that the property was not the ‘ aelf- 
acquisition  ̂ of any one whcf came after the common ancestor, 
Yisvamhhaia. It  had always gone in the direct line of primo
geniture, and there never had been any loss of the estate which 
could be followed by the acquirement of any one of the successive 
zamindars.

Also, he found that there had never been any partition. There 
had not been in the transactions of different years, which had 
been alleged on behalf of the widow to amount to partition, any 
intention whatever to affect the undivided status of the family. 
He held, moreover, that there was no estoppel, in consequence of 
the execution of the raanamas of September 1871, to bar the 
plaintiff’s maintaining this suit. The agreement of that year 
recognized the adoption of Sivan Narayana, and his right to take 
the place of his adoptive father, while provisions for the mainte
nance of the females of the senior branch, and the males of the 
junior branch, were, at the same time, settled. Nothing was 
arranged as to the order of succession on the extinction of the 
senior branchy i f  it should occnr_, nor was any arrangement made 
iox that succession in a manner contrary to the ordinary rules of 
inheritance of the Hindu law. This latter would have been 
invalid, and would not have been binding on the plaintiff, nor 
would it have affected his right to claim, as a member of a joint 
family, his share of the undivided estate.

As to limitation, the District) Judge held that no question 
could arise under article 127 of A ct X V  of 1877. The plaintiff’s 
branch, though existing, had not been shown to have had any 
right of possession until the property vested in 1888 on the death of 
the late zamindar in his collateral relations as his heirs. Till then, 
there was no exclusion of the plaintiff’s branch, and not till then 
was there any possession held by another adversely to his branch.

The above necessarily cut away the ground that the widow 
could hold the zamindari against the plaintiff and his brother. The 
case put by the defendant’s counsel was that the zamindari itself 
had not been divided, being impartible, but that the members of 
the family haying become divided as to living and as to property 
and having agreed to a decree of separation in 1871, their status 
had become that of divided members of the family, and that this 
status must govern the right of succession to the aamindari, even 
i| the latter was undiYidedr
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This argument the Judge c-onsirlered to fail̂  ev-en if the facts 
■were as alleged, on the grotLiid property^ which was desiga- 
edly excluded from a partition, remained joint, and was governed 
by the lale ol succession Vnioh excluded a widow while undivided 
males were in existence.

Against this decision the Collectorj aa guardian of the ividow, 
defendant, appealed to the High Court, which dipmissed the 
appeal.

The High Court ( P a e i c e e  and S h e p h a r d , JJ.) considered, as 
to the alleged impartihility, that there had been no indication 
of an intention to impress that character on the estate granted in 
1803. On the contrary there was clear indication of an inten
tion the other way. The grant waa to an individual not con
nected with the family of the original zamindar^ and was not 
made as a restoration of an original estate. It was tru.e that, 
as often as there had been a devolution of the estate, the eldest 
son, or in absence of a son, the brother, of the last holder, had 
assumed the position of zamindsr. The estate had, no doubt; 
been treated by the family as if it had been •impartible, and 
as if all that the junior branch could claim, was a right of suit
able maintenance. This state of things had continued for about 
seventy years. In the opinion of the JudgeSj in the case of a 
family of comparatively modern origin, evidence of conduct 
extending over such a short period was wholly inadequate to prove 
a special custom. The alleged usage would not he from ancient 
times. They referred to Amnthnath Chowdhry v.* Qourmiath 

Ohoicdhry{\) and Ramalakshmi Animal v. SivmantJm Perumal 

8eihurayar(2). They considered it a matter beyond dispute that 
the zamindari was not impartible and that there was no such 
special custom, though the members of the family had agreed in 
treating it as impartible.

That being so, only two defences were raised, viz., renunciation 
under the compromise of 1871 and limitation. As to the first, 
the Judges held that no question beyond that of the present enjoy
ment of the zamindari had been raised by the parties, and that 
Janardhana had had shown no intention to separate himself and hia 
descendants from the right of succeeding to the zamindari. As

S e i EJl.TA
LA’KMHMI 
D e v i Q a s u

AND
S e i S a j a  

SCETA 
K aeayjlka  
Dui.TBA.ZII
Bahid0h

(jAEC,

(1) 13 542. (2) 570.



Ski E a ja  to tlie second point, the "bar by limitation, tlie Court oonsidered 
Dev^Sbd that there never had been, ''dll 1888, any holding possession 

a n d  adversely to the right which was claimed in this suit, that right 
SuKYA. being to suGoeed in default of direct male heirs of i^amchandra, 

Dhatrazu  Thus no queation of limitation could arise.
The defendant widow having- appealed from the H igh Oomt’s 

decreej afiirming the decree of the first Court.
Mr. A. Cohen, Q.C., and Mr. J. H. A. Branson for the appel

lant argued that the judgments in the Courts below had not given 
due weight to the transactions of 1816, of 1865-156, and of 
1871-72, The result of those family arrangements had been a 
partition, effective to render Dhananjaya, the sixth zamindar, the 
inheritor of a separate zaniindari; and in this his widow had 
obtained her widow’s estate for life. ‘Whilst the family had acted 
in the belief that the family estate was impartible and must remain 
in the hands of the zamindar for the time being, their arrange
ments had been such that the senior branch, on the one side, had 
given, and the junior branch, on the other side, had accepted, 
satisfaction for^the separate possession of the zamindari being 
permanently made over to the senior branch. This had constituted 
partition. The evidence had shown that Eamachandra and 
Jauardhana having lived separate had separated from each other 
in estate at the .time of Sivan Narayanans suit of 1870-71. The 
plaintiff was estopped by the acquittance and discharge given. 
The compromise should be regarded. Moreovei^ this claim had 
originally Been based, as shown by the plaint, on the case that the 
Zamindari of Belgam was an ordinary partible estate. But both 
the Courts below had found that, although it was not impartible, 
it had been dealt with by the family as if had been impartible. 
The compromise had been made on this footing. There had been 
a renunciation by the junior branch, and an acquisition by Eama- 
chandra which might be considered to give the pioperty the 
character of acquired estate, Eeference was made,. as to what 
constituted partition, to Appov?er v. Rama Suhba Aiyan{l)̂  Sri Raja

• Jaganadha v. Rri Raja Pedda Pukir(2), Rai Raghunathi Bali v. Rai 
Maharaj Bali{̂ ), Periasami v. Periasami{i), Malilmrjuna Prasada

(IJ 11 MJ.A., 75. (2) I.L.R., 4 Mad., S7l.
(3) L.K., 12 I .A ., 112 ; I.L.E., 11 Oalo., 777.
(4) L.E., 5 I,A., 61; Sivagnana Tevar v. Periasami, 1 Mad., 312.
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Naidu V. Diirga Prasada Thalmr Darrwo Singh v» Thnknr Ski Raji

I)arri Singhi^l), Blim/a Ani'vmn SUifk y, VJeu Prdtab SiiigI/(o)‘ ;uê vi gaku
IieliaiiC8 was placed on limitation. It was arc’ued tk̂ st article

. . .   ̂ . Siu KiJA
127j schedule II of the Limitation Act X Y  of 1877, applied on Sdri-a
the alleged exehision of those through v/hom the plaiiitilf olaiiued
for more than twelve Years before his deniand. lieference ?:as Bahadub

Gahp,
made to Ramachandra Narcnjan Singh r, Nanujan AIalia:ler{i).

Mr. J. D. Mcujne for the respondent contended that there liaci 
been no evidence given of partition of the zamindari. As regarded 
the present claim of a coparce,ner in a joint Isnnily estate agaiust the 
widow of the last possessor, it was not essential to have determined 
whether the estate was partible or impartiblo, 'Flie evidence had, 
however, shown it to he partible. The estate had never been par
titioned, and the right of the present claimant had never been 
extinguished. There had been no renunciation of xight, precluding 
the claim now made, nor any break in the undivided rights of the 
family' coparcenera. Thus there was no reason for considering 
the estate to be the separate estate of the last possessor, nor any 
reason for considering- it to have been his ‘ self-acqiured  ̂property.
Neither by estoppel nor by limitation was this suit barred. He 
referred to the judgment in A^pouer v. Rama Suhbti- *Aiyan{6), Sri 
Raja Jaganodha r. 8i'i Raja Pedda Pw/ca>(6), and-B/ia/^u Ardmimn 
Singh v. Udey Pratab Singh(^).

Mr. J. S . A . Branson replied.
Afterwards on 7th April, their Lordships^ judgment was 

delivered by Lord D avey ;—
This is an appeal against a decree of the High Court of Madras 

affirming a previous decree of the District Oourt of Yizagapatam.
The appellant, who was defendant in the action, is the widow of 
the late Zamlndar of Belgam who died on the 29th October 1888 
without leaving any issue and intestate. She claims to be entitled 
to a widow’s estate in the entire zamindari. The respondent 
(plaintiff in the action) claims to be entitled in possession to one 
moiety of the zamindari on the ground that the zamindari was 
part of the joint property of his and the late zamindar’s family and
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(1) I.L.Tl., 17 Mad., 362. (2) L.E., 1 I.A., 1.
(3) L.R., 23I.A ., (54; T.L.E./23 Calo., 838.
(4’j I,L,R„ 11 Bom.. 216. (5) 11 75.

(6) I.L.E., 4 Mad., 371.
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he a lleges that th e  za m in d a ri b e in g  p a rtib le  in  t it le  h is b roth er 

Surandaxa Narnjaaa (w h o  'iifas m a d e  a d e fen d a n t in  th e  a ction , but 

ia n ot a p a rty  to  th is appeal) is en titled  to possession  o f  th e  other 

m oie ty . On th e o th er h an d  th e  widow and a p p e lla n t con ten d s 

th a t t i e  zam ind ari w as im p a rtib le  in title  and th at o w in g  to  certa in  

fa m ily  a irangem entSj it had b ecom e  the separate p r o p e r ty  o f  her 

la te  hnsband.
The Zamindari of Belgam was originally oreated by a simnud^ 

dated 21st October 1803, granted by the Goyernment to Somasun- 
dara Narayana (the fii'sfc zamindar).  ̂ The snnnud itself bas been 
lost, bnt the contents of it sufficiently appear from the kabuliat or 
counterpart esecuted by the zamindar and dated 28th April 1804 
which was put in evidence. It appears from this docnment to have 
been in n, form which is stated to have been usual in grants by the 
Madras Government of that period. It conferred on the zamindar 
liberty to transfer by sale gift or otherwise his proprietary right in 
the whole or any parb of the zamindari and granted the estate to 
him his heirs, successors and assigns at the permanent assessment 
therein named- It would seem from the arrangements made in 
the family that the zamindari was regarded as impartible. But 
whether thafbe so or not it has been now decided in the case of 
Venkata v. Naraj/ya.(l) on the constraafcion of a sunnud of similar 
form and granted about the same date that the zamindari thereby 
created was not impartible or descendible otherwise than according 
to the ordinary Hindu law. It must be taken therefore that the 
Zamindari of Belgam was not impartible whatever the parties may 
have thought and the misapprehension of the parties could not 
make it so or alter the legal course of descent. It will however be 
found that as between the appellant and the respondent the ques
tion whether the zamindari is partible or not is of no importance. 
Even if impartible it may still be part of the common family pro
perty and descendible as such in which case the widow^s estate of 
the appellant would be excluded. The real c^uestion therefore 
is whether it has ceased to be part of the joint property of the 
family of the first zamindar or (in other words) whether there has 
been an eft’ectual partition so as to alter the course of descent.

Somasundara Narayana, the grantee and first zamindar, died in 
the year 1814, leaving two sons Dhananjaya No. 1 and VisYam-

(1) L,E„ 7 I.A., 38.
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bhara No. 1. Dhananjaja was allowed by liis brother to succeed, 
to the estate and became second zamiDilar. Two docunieuts, dated 
the 16th and the 18th February 1816, were executed on this oeea- 
sion and were the first transaction relied on by the appellant in 
proof of the separation of estate or partition Tfliicli she alleged liad 
taken place. The first document Vv-as a pharikat sumiud ’ given 
by Yiavambhara in the following terms ;—

“ As we have both equally divided and talren all the cash, 
“ jewels and other (property) in the palace to which both of ns are 
“ entitled, I  bind myself not to claim (anything) from you at any 
“ time, I  shall reside in the villag-e of Addapusila ŵ hich you were 

pleased to give me for my maintenance and act according to 
“  your wishes. ’̂

By the second document (also called a ‘ pharikat sunnnd )̂ 
Visvambhara stated :—

“ I  or my heirs shall not at any time make any claims ag-ainst 
“ you or your heirs in respect of property movable or immovable, 
” or in respect of (any) transaction. As our father put you in 
“ possession of the Belgam Zamindari, I  or my iieirs shall not 
“ make any claim against you or your heirs in respect of the said 
“  zamindari.”  . *

Their Lordships do not find any sufficient evidence in the 
arrangement made by these documents of an intention to take tlio 
estate out of the category of joint or common family property so 
as to make it descendible otherwise than according to the rules of 
law  applicable to such property. The arrangement was ^uite con
sistent with the continuance of that legal character of the property. 
The elder brother was to enjoy the possession of the family estate, 
and the younger brother accepted the appropriated village for 
maintenance in satisfaction of such rights as he conceived he was 
entitled to. In  the opinion of their Lordships it -was nothing 
more in substance than an arrangement for the mode of enjoyment 
of the family property which did not alter the course of descent.

The second zamindar died in 1849, leaving two widows and 
one daughter Eatna Mani Amma but no son. A t this time the 
estate was in the hands of a mortgagee and remained so during 
Yisvambhara’s life. H e died in 1865, leaving two sons Eama» 
chandra and Janardhana. A suit was commenced by Eatna Mani 
Amma (her father’s widow being then dead) to recover the zamin
dari from Eamaohandra. This suit ended in a compromise by

S r i  E a ja  
L a k h s h m i  

D e v i  G a e d
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S e i  S a j a  
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Narayana 
D h a t e a z u  
E a h a b u e  

G a s c .
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whicli the plaintiff withdre'w hei claim to tlie estate on condition 
of Eamaeha-ndra paying Ker, Rs. 500 a year. Eaniaotandra Jiad̂  
already by a kararnama, dated 13th October 1866, on the applica
tion of his brother J'anaxdhana and vith  a view to enable him and 
his family to live decently, granted to him as towji the villages 
of Addaptisila and Ynddavolii conditional on Eatna Mani’s suit 
being settled in the manner mentioned. Eamachandra eeems to 
have recovered possession of the estate from the mortgagees and 
STicceoded as fourth zamindar. This transaction does not tend to 
support the case of the present appellant.

Eamachandra having no male issue adopted Sivan Narayana? 
the eldest son of Janardhana, but afterwards attempted to repudiate 
the adoption. In 1870 a suit was commenced by Sivan Narayana 
against Ramaohanclra to establish the adoption and praying for 
a decree establishing his title to the zamindari after the defend
ant’s death. During the pendency of the suit Eamachandra died 
■without male issue, but leaving one daughter and thereupon the 
suit was revived against Janardhana and Eamachandra’s two 
widows and his daughter. Their Lordships observe that these 
persons were the only persons then interested in contesting the 
adoption of Sivan Narayana and they must assume that they wer^ 
made defendants to the suit for the ;purpose of establishing th'.’̂  
adoption against them. The suit was compromised as regards' 
Janardhana and one of the widows (named as second defendant) 
on the terms contained in a razinama, dated 6th September 1871, 
and as regards the other widow on behalf of herself and her infant 
daughter in another razinama of the 16th September 1871. These 
are the documents which are chiefly relied on by the present 
appellant in support of her case.

By this compromise Janardhana agreed that the plaintiff was 
the adopted son of his elder brother, that the right to the zamindari 
should pass to the plaintiff and that Janardhana should be enjoying 
or continue to enjoy (for the words are translated both ways) the 
villages of Yiiddavolu and Addapusila attached to the zamindari 
which had been in his possession and enjoyment in accordance 
with the khararnama executed in his favour by his late elder 
brother, and he also agreed to the provision to be made for Eama- 
chandra’s widows and daughter. The other defendants agreed to 
the plaintifi being the adopted son of the second defendant and her- 
lats husband and to the right of the zamindari being the plaintiff’ŝ



Provisions wevQ made for the two •R'idows during tkeir lives out of Shs Eaji
lands attacked to the zamindari. It Tras arranged tKat Eaxtia- 
oliandra\s daughter should bo married to Sivan E’ariyana’s soHj 
or in default provision should he made for her out of lands of Sueya 
the zamiudari—and there were other pmYisions for the benefit dhateIzu
of the -widows. B ahadur

The terms of the compromise seem to hare heen carried out 
and Sivan Narayana as adopted son of Eamachandra succeeded 
to the zamindari. H e died in March 1882 and was succeeded 
by his son Dhananjaya (2) who died on the 29th Ootoher 1888 
intestate, leaving the appellant his only widow and no issue.

The respondent is one of tho two sons of Chandrasekhara 
(deceased), the second son of Janardhana_, and he and his brother are 
hia only two surviving- grandsons. It is alleged and seems to hare 
been admitted in the case that Yisvambhara (2), a hsother of the 
late Zamindar Dhananjaya (2), had been adopted into another 
family and was excluded from any share in the propoity of his 
natural father’s family, and tlie proceoding3 io tho suit were 
conducted on that assumption. Their Lordships will only point 
out that if any mistahe has been made with resp'^ct to this fact, 
nothing that is decided in this suit will affect his interest (if any) 
in the zamindari. Yisvambhara applied to be made a party to 
the suit, but his petition was refused on other grounds, and no 
evidence w'as gone into as to liis adoption into another family.

The present suit was commenced by the respondent on the 
25th April 1889 against the appellant, the respondent’s brother, 
and the Court of Wards as guardian of tho appellant. The 
plaint ignores the adoption of Sivan Narayana and proceeds on 
the assumption that he succeeded to the estate with the permission 
of his natural father Janardhana and his natural biotliera and 
managed the estate oniaehalf of himself and tho other members of 
the family. It alleges that the estate is partible and is owned and 
enjoyed by the family of the plaintiff. The prayer is that, exclud
ing the villages of Yuddavolu and Addapusila, the zamindari be 
divided so as to give the respondent his half share, and the same 
recovered from the appellant. The defence was in substance (1) that 
the zamindari is impartible, (2) that the respondent was estopped 
hy the family compromise of 1871 from maintaining the suit, and (3) 
that the suit is barred by the Law of Limitations. The validity 
of the adoption of Sivan Narayana is not now in dispute.
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On. the first point tlieir Lordships hQYe already expressed their 
opinion and have pointed out that as hetween the appellant and 
respondent the question is immaterial. It only arises as between 
the respondent and his brother who is not a party to this appeal. 
The District Court decreed the respondent possession of half of 
that part of the zamindari which is within the local jurisdiction of 
the Court, and that was all that the plaint asked for.

On the second point their Lordships agree with the Courts below 
that the course of descent of the zamindari was not altered by the 
compromise of 1871, and that the widow is not entitled to succeed to 
a widow’s estate as heir of the late aamindar. The only question 
raised in the litigation of 1870 was as to the fact of Sivan Karayana’s 
adoption hy Eamachandra, and it does not appear that any other 
contention was raised hy Janardhana when he was made a party to 
the suit or was in the contemplation of the parties. They may (as 
has been suggested) have been under the erroneous impression that 
the aamindari was impartible, but there was nothing in the oompro« 
mise inconsistent with the zamindari (even if impartible) remaining 
part of the common family property. The two villages were origin 
nally granted by Eamachandra to Janardhana as toivji only and in 
order to provide a decent maintenance for him and his family, and 
in 1871 it was agreed that Janardhana should continue to enjoy the 
villages in accordance with B,amaohandra’8 grant. It is said that 
Janardhana and his family have dealt with these villages in a manner 
inconsistent with their holding them for their maintenance only. 
Their Lordships express no opinion on the point, but even if they 
have exceeded their rights that will not alter the effect of what was 
done by the agreement of 187L It is impossible to treat that 
agreement as a deed of partition by which the zamindari was 
converted into the separate or acquired property of Sivan Narayana.

Their Lordships also agree with the Ootirts below that the suit 
is not barred by the Law of Limitations. As between the appel
lant and the respondent the suit its not one for partition. The 
claim of the latter is not to hold jointly with the appellant, but to 
succeed adversely to her as one of the right heirB on the death of 
the last zamindar. There has been no denial of the title of Janar
dhana and his family or exclusion of them from the estate. On 
the contrary the possession has been under and in accordance with 
the agreement of 1871 by which a provision was made for the 
junior branch.



Their Lordships will thexofore Liimljiy advise H e r  [Majesty f c l ia t  S e i E a ja  

this appeal should he dismissed. TJie appelJnnt will p a j to the i)^/^“ruRu
respondent his costs of the appeal. -isp
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Be/on Mr. Justicc Suhramania Ayyar and Mr, Justice Davies.

MAHADEYI a s d  a k o t it e u  ( D e f e s ' b a n t s  K o s . 1 a x d  2 ) ,  isyt]
. November 19.Appellaots, _________ _
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Hindu Law— Po-Brahrnan— Alicnatiun htj ii'i.iov; fo r  reli<jioiis ptrqioses— ‘ Re.?

ja d ic a ia ’— Decision on tit le  in proceedings under Land Acqvisition  1S("0.
When a Po-Braliinan receives a salary for tbo perforaiaiico of las diitiGs, a 

gift to him by the widow of the person wlioso oxequial ritos he hag been appointed 
to perform to reward him for having porfoi'med any of thoso ®xeq«ial rites is not 
a gift binding on the reversioners.

In proceedings under the Land Acquisition Act, lS/0, to apportion the com
pensation payable, a decision by the Judge on a Cjiiestion of title does not operate 
as res judicata between the parties to tlioae proceedings.

A p p e a l  against the deoree of J. P. Fiddiau, Distiicfc Judg-o of 
Gan jam, in Original Suit No. 9 of 1894.

The plaintiff brought this suit to reoovor posseBsion of a village 
with mesne profits. The village in question had formed ]5art of the 
estate of the late zamindar of half of Tekkali taluls and had been 
given to the plaintiff by the late zamindar’s mdow. The first and 
second defendants were the daughters of the zamindar and, having, 
on the death of his widow, succeeded to his estate, had obtained 
possession of the village in question, which tiU then Lad been in 
possession of the plaintiff. The other defendants were the ryots 
of the village.

The circumstances under which the gift had been, made were 
as follow s:— In accordance with a custom prevailing among the 
Oriya zamindars, the late zamindar had appointed the plaintiff 
Po-Brahman (son Brahman) to perform his exoquial rites. After

* Appeal No, 14-8 of 18Pu,


