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prova  the Judicial Committee, regar’d is had to ¢ the ordinary expectations
S"éﬁﬁgf‘ of persons entering into a mortgage transaction.” We should
e ago. 0017 be defeating those expéotations if wo held with the District
vovesre.  Judge that the mortgage document cerried mo intevest after the
due date. We are, therefore, of opinion that according to the

right construction of the instrument the mortgagor incurred the

obligation to pay interest on the principal amount remaining

unpaid on the 14th July 1886.

APPELLATE CIVIL,

Before 8ir Arthur J. H. Collins, Kt., Chigf Justice, and
Ay, Justice Benson.

1896. SANKARAN (REspoNDENT), APPELLANT,

Augunst 5, 25,
—— .

RAMAN KUTTI awp orzsrs (Arrrrants), ResponDpENTS.®
Letters Patent, s, 15— Appeal under Letters Patent—Civil Procedure Code, s, 588
~Powers of Appellate Court under s. 538.

A Judge of the High Court when hearing zn appoal under Civil Procedure
Code, section 588, against un erroneons order of remand under section 562 may,
if he thinks fit, pass a final decres in the suit instead of merely remanding the
gnit to the Lower Appellate Court. No appeal les against such decvee under
Letters Patent, scebion 15.

Arrrar under Letters Patent, section 15, against the judgment of
Mr. Justice Parker, in appeal against order No. 18 of 1894, setting
aside the decree of K. K. Krishnan, Subordinate Judge of South
Maslabar, and restoring the decree of T. A. Ramakrishna Ayyar,
Distfict Munsif of Choughaut, in original suit No. 404 of 1892.

The facts of this case and the nature of the earlier procesdings
appear sufficiently for the purposes of this report from the judg-
ment of the High Court.

This appeal under the Letters Patent was preferred by the
plaintiff.

Sankaran Nayar for appellant.

Sundara Ayyar for respondents.

¥ Letters Patent Appeal No. 16 of 1895,
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JupauenT.—Plaintiff and defendants Nos. 1 and 2 are brothers.
Third defendant is their father. All four form sn undivided
family of Tiyans following the Alakkattayam rule of inheritance.
A kanom was granted by a land-owner in the name of the first
defendant. On redeeming the kanom, the landlord paid into
Court the amount of the kanom, togoether with compensation for
trees and a house on the land redeemed. The decres in the suit
{original suit No. 29 of 1892) directed that all the money should
be paid to first defendant, as the kanom was in his name,
‘unless defendants Nos. 2, 8and 5’ (the present second and third
defendants and plaintiff) ¢ sue {o establish their xight to it.’

The plaintiff slleged that the kanom and the trees, for which
compensation was paid, were joint family property, but that the
house was his own sole property, having been built solely with
his own funds. He sued for a declavation of his right to recover
his one-fourth share of the money deposited for the kanom and as
compensation for the trees, and for a declaration of his right to
the whole of the money deposited as compensation for the house.

The third defendant ' supported the plaintiff’s claim. The
fivat defendant claimed the whole of the money as his own on the
ground that the kanom was not joint family property, but his own
acquisition. The sccond deféndant alleged that all the property
was joint family property. The District Munsif found that the
suit for a bare declavation was not sustainable with reference to
section 42 of the Specific Relief Act, and also that plaintiff with.
out suing for partition conld not sue for a declaration of his right
to a share of the joint family property, nor for a declaration of
his sole right to the compensation for the house since the latter
had become merged in the family property. He therefore dis-
missed the suit. The Subordinate Judge reversed this decree and
remanded the suit for trial on the merits, holding that the plafntiff
could maintain the suit as framed. Against this order of remand
the first defendant appealed to the High Court and the appeal was
heard by Mr. Justice Parker sitting alone. He held that the
passing of the decree in original suit No. 29 of 1892 gave the
plaintiff no cause of action for a declaratoxy suit, though it was
open to plaintiff to sue first.defendant for the value of the house,
if the latter belonged to the plaintiff, and also that plaintiff could

gue for his share of the family pmperty, but not for his share of
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Saxmamsy 8 partioular part of it. He; therefore, set aside the order of the
faas  Subordinate Judge and restored that of the District Munsif.
Koz, Against this order the plaintiff now appeals undex section 15

of the Letters Patent.

A preliminary objection is raised that, as Mr. Justice Parker’s
order was passed under section 588, Civil Procedure Code, such
order is final under the last clanse of that section, and is not open
to appeal.

‘We have no doubt but that the objection is valid. Section 588,
Civil Procedure Cods, is by section 632 of the same Code declared
to be applicable to the High Court, and the right of appeal given
by section 15 of the Letters Patent against an order of a single
Judge of the High Court is subject to the limitations preseribed
by the Code of Civil Procedure, Achaya v. Ratnavelu(1).

It is however contended that section 588 only empowered M.
Justice Parker to determine whether the order of the Subordinate
Judge in remanding the suit was right or wrong, but did not give
him jurisdiction to go further and pass a decree in the suit, as he
did when he restored the District Munsif’s decree dismissing the

- suit, and in sapport of this contention it is pointed out that had
Mr. Justice Parker merely decided that the Subordinate Judge’s
remand was wrong, and remanded-the suit to him for disposal
according to Jaw, instead of himself restoring the District Munsif’s
decree, then the plaintiff would have been entitled to a second
appeal to a Division Bench of two Judges of this Court in the event
of the Subordinate Judge dismissing his appeal; whereas by the
proceduraadopted by Mr. Justice Parker, the plaintiff is obliged
to abide finally by the opinion of a single Judge of this Court on a
point of law instead of being entitled to have the point decided by
& Bench of at least two Judges. Such a result may be to some
extent anomalous ; but the existence of an anomaly does not justify
us in overruling the provisions of the law. That the Court when
hearing an appeal under section 588, Civil Procedure Code, against
an order of remand under section 562, Civil Procedure Code, may
deal with the correctness of the Lower Court’s decisions on the
preliminary point, and may, if it sees fit, pass a final decree in the
suit, instead of ‘merely remanding the suit to the Lower Appellate
Court, has been decided by the High Courts of Caleutta and

(1) LL.R., 0 Mad,, 253,
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Allahabad in Lok Maklo v. Aphore- Ajail LNU( 1) and. Hnsan AN Saxxisax
v. 8iraj -Husain(2), respectively, and this appears to be also the p,u;y
view taken by the Pull Bench of thie Bombay igh Courtin Bieu  Kurm
‘Bala v. Bap+ji Bapuji(h), and by the Full' Bench of the Allahabad
~High Court in Budam v. Imrar(4), Spankie, T., dissenting. Tt

has also been so decided by a Bengh of this Court in Rothandusama-

sami Naidu v. Krishnasani Naicken(5). We seo no safficient reasnn

for dissenting from these authorities. ‘ ‘

The result is that the order now appealed against must’ be
regarded . as having been legally passed under sectiom 58, Civil
Procedure Code.  Such an. order is nut open to apﬁea] under the
[etters Patent. We must, therefore, dismiss this appeal with

costs.

APPELLATE CIVIL.

Before Mr. Justice Subramanin- Ayyer anl Mr. Justice Tuvics,

TIRUPATI RAJU (Derespavt No. 3), PE'L:I-m&Eu, #1896,
i Novewber 8¢,
. December 1.

VISSAM RAJU avp aworrer {Derexoasts Nos, 1 Axp 2),
. REspoNDEN1S. #

Civil Procedure Code—dct XIV of 1882, s. 41}'0;Infer-plmder suit—Act IX of
1880 —Provinecial Small Cause Courts Act, sched. IT, arts. 11 and 14~Claim for
compensation awarded under Land Acquisition Ael.

Land having been compulsorify ncquired under Laad Acquisitiok ‘Act for the
purpose .of the East Coast*Railwuy, the compensation was fixed at Rs. 468, A
. couflict having arisen as to the right to receive the compensation and the District
Court having declined to determine it undér Land Acquisition Act, section 15, an
" inter-pleader suit wgas instituted on behalf of the Secretary of State in the Court
‘of the District Munsif. The decision of the District Munsif baving been confivmed
on appeal, the unsnocessful claimant preferred a petition to the High Court under
section 622, Civil Procedure Code: * * )
* Held, that the inter-pleader suit was not within the jurisdiction of a Pro-
' vinofal Small Caunse Court and was rivhffv brought on the ordinary side of the .
District Munsif's Conrt and consequently where the petitioney's: remedy vas by
way of.seqond appeul the petition for revision was not admlst.xble
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(b LLR, 5 Cele., 144. (@ LLR,18 AII., 252.
(3) RL.R., 14 Bom., 14. * {4) LL.R, 3°All, 675.
(5} Letters Patent Appeal No. 85 of 1894 unreported. *

# Civil Revision Petition No. 201 of 1896,
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