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1885 whole of tlio purchase-money to tho defendant purchasers. But 
the learned, vakeel who appeared for them informed us that hia 

H a s m a -t  b a i  clients were unwilling to take a decree upon this condition,
So-unEB Das . W o are, therefore, of opinion that the plaintiffs’ suit should be 

dismissed. Although we do not agree with the lower Oourt'ia 
the reasons given in the judgment, wo think that upon the 
ground mentioned above the suit was rightly dismissed.

The appeal is dismissed with costs.
Appeal <MmmecL

Before M r. Justice Pigot and Mr. Justice O'Rinealy;

1886 GURU CHUBN CHUOKERBUTTY a n d  o t h e b s  ( D i m n d a n t s )  v .  KALI 
m r e h  * KISSEN TAGORE (P la in tiff.)*

Guardian ad4item, Appointment of—Act X I V o f  1882, ss. 443,464—A ct X L  
o f  1858, s. 3—Minors,. Suit against, improperly framed.

In a suit intended to bo brought against some minors, tho defendants 
were set but in the heading o f tho plaint as “ Sharoda Suncleri Debya, widow, 
o f Chundra Kanta Chuok&rbutty, deceased, mother and guardian of the minora1’' 
(setting out their names). At tlio filing o f tho plaint, tho plaintiff applied 
for and obtained an order, making Sharoda guardian o f tho minors for tlie 
purposes of the suit. She was not, liowovor, guardian o f the property and 
poisons o f tho minors under Act XL of 1858.

Held, that the minors wero not partios to the suit; that the order making 
Sharoda guardian ad-litem was not mado in a suit in whioh tho minors wore 
defendants; and that the suit must bo dismissed as against' the minors.

Meld also,„thftt neither tlie Code of Oivil Proooduro nor tho proviso of 
a. 3 of Aot XL of 1858, give a plaintiff any power to institute a suit against, 
a person named by himaelf as guardian ad-litem on behalf o f a minor, aot 
do they givo to tlio Oourt tlio power of transferring by a'mere order made 
ea-parte, an irregular proceeding such as the one above-mentioned into a 
suit against the minor.

T h is  was a suit brought by a zomindar against tho holders of 
a certain howlah which had been granted in 1268 to two brothers, 
Anund Chunder Rai and Poorna Chunder Rai, and had been 
sold by them to the defendants. The object of the suit was to 
obtain lehas possession o f cortain land which* had accreted to 
a certain chur, as being in excess of the land originally leased.

Appeal from Original Dooroe No. 192 o f 1883, against the decree of 
Baboo J agat D uclav Mazuwidav, Rai Bahadur, Subordinate Judgo of fumdporei 
doted tho 16th of Juno 1883.
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The pottak and kabuliat interchanged on the creation of the- 1885-
howlah, amongst other things, stipulated that upon new land 
accreting to the chur, mouzah Halai Puttee, the lessor should he 
entitled to measure the whole ohur by the standard pole of the. butty 
pergunnah in the month of Kartic of the year following the-kali K isse s  

accretion, and upon the area being found to be greater than the '■U60KI1, 
quantity leased, the lessor should have the right to take hhm 
possession of the excess.

The plaint, as framed, was headed “ Kali Krishna Tagore, plain­
tiff v. (1) Guru Churn Chuckerbutty, (2) Sharoda Sunderi 
Debya, widow of Chunder Kanta Chuckerbutty, deceased, mother 
and guardian of Probol Chunder Chuckerbutty, Aukhil Chunder 
Chuckerbutty, Ananto Coomar Chuckerbutty, minors, and Nishi 
Kanta Chuckerbutty, &c., defendants;” and on the filing of 
the plaint, the plaintiffs applied for and obtained an order 
malting Sharoda Sunderi Debya the guardian of the infants.
It did not, however, anywhere appear that Sharoda had' 
ever been appointed guardian of the infants under Act XL' 
of 1858; and no relief was asked for personally as against her.- 
The. defendants put in a written statement setting out various 
defences which are immaterial for the purposes of this report 
they however took no exception to the form of the suit, although 
an issue was raised to the following effect (which may or may 
not have been intended to raise the question) viz,, "whether or 
“ not the plaint is obscure and incomplete* and the subjsct-m&tter 
“ of dispute uncertain. I f so, then is the suit unmaintainable by 
“ reason thereof."

The Subordinate Judge found that the plaintiff was entitled 
to recover possession of a certain quantity of land, proved to be, 
alter measurement, in excess o f the quantity originally leased, 
and gave Mm a decree for possession thereof against all the 
defendants; he, however, as regards the issue set out above; merely 
stated that it was Aot argued, and that he decided it in favor of 
the plaintiff.

The defendants appealed' to the High Court. In the heading 
o f the grounds of appeal the appellants were set out as being 
(1) Guru Churn Chuckerbutty, (2) Probol Chunder Chuckerbutty,
Aukhil Chunder Chuckerbutty, and Nishi Kanta Chuckerbutty,
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minors, by their mother and next friend Sharoda Sunderi Dabya; 
and amongst the grounds taken was the following: “ For that 
“ the minor defendants Probol Chunder, Aulthil Chunder, Ananto 
“ Coomar and Nishi Kanta Chuckerbutty not having been properly 
“ r e p r e s e n te d  and described in the plaint, the Court below should 
" have dismissed the suit as against them.”

Baboo Srinath Doss, Baboo Kashi Kant Sen, and Baboo 
Qrish Chunder Chowdhry for the appellants.

Baboo Kali Mohun jDoss, Baboo Durga Mohun Doss, and 
Baboo RamSokM. Ohoae for the respondents.
- The Court (P igot and 0 ’Kisteai.y, JJ.) after setting out the 
facts, found that the defendant was holding certain lands in 
excess of the quantity loased, and that the plaintiff was entitled 
to obtain possession of such lands, and gave him a decree against 
Guru Churn Chuckerbutty, but dismissed tho suit as against 
the minors, inasmuch as the suit had not boen properly framed 
as against them. The portion of the Court’s judgment relating 
to the frame of the suit was as follows:—

Another question still remains for our decision, namely,-whether 
the plaintiff has in this case properly sued tho minor sons of 
Chandra Kanta Chuckerbutty. They are described in tho plaint 
in the following words : “ No, 2, Sharoda Sunderi Debya, widow 
“  of Chundra Kant Chuckerbutty, deceased, mother and guardian 
“ ofProbotChunder Chuckerbutty, Aukhil Chunder Chuckerbutty, 
“  Ananto Coomar Chuckerbutty, and Nishi Kanta Chuckerbutty, 
" minors, inhabitants of Rudrakar, pergunnah Idilpore, station 
“  Palung, zillah I ’urridpore.”

In the case of Sre&mravn Mitter v. SresmuH Kishen Soondery 
Dassee (1), their Lordships of the Privy Council declared that a 
suit against a father in his own right, and as guardian of his mrtor 
son was not a suit against tho minor.

So far bock as in the case o f Mongala Dossee v, Shmo&a, 
Dossee (2), a similar decision was arrived at in this Court.

In this case the suit was originally framed as it now stands, 
the'defendants being described aa No. 1, Guru Chum Chucker*

(1) 11B. L. E., 171 (190 & 191).
<2) 20 W. R„ 48.
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butty, son of Tiluk Chunder Chuckerbutty, deceased; No, 2, 1885
Sharoda Sunderi Debya, widow- and mother and guardian of the. au»o
minors, setting out their names. ^ ” 1^

»  BTJTTTThe plaint is dated June 30th. On that day the plaintiff 
applied to have the mother Sharoda made guardian, and an order 
appointing her was made on. July 30th, on which day the suit 
was instituted and summons in the suit issued.

W e think that under these circumstances the minors are not 
parties to this suit. Sharoda was not, and is not, so far as appears 
from tho record, guardian of the person and property of the 
minors under Act XL of 1858. The provisions of Chapter 
31 o f the Civil Procedure Code, therefore, apply to this case 
(section 464). 'The order making Sharoda guardian ad-litem  
was not made ia a suit in which the minors were defendants: 
it was made ex-parte in a proceeding to which they were strangers, 
no suit being at the time in existence.

Section 443 of the Code directs the Court to appoint a 
guardian ad-litem  when the defendant to a suit is a minor.

W e think that before it is competent for the Court under this 
section to appoint a guardian ad-litem, there must be a suit in 
which the minor is a defendant in existence. This is not 
a mere matter of form. It involves the necessity of service of 
the summons in the suit, so that the minor, or those in whose 
charge he is, may come in, and so have an opportunity^ ̂ defend­
ing his interests in the matter of the selection of a guardian, ad- 
litem.

Neither the Code nor, as we construe it, the proviso of s. 3 
of Act X L  of 1858 give to a plaintiff the power of instituting 
a suit against a person named by himself as guardian ad-litem 
on behalf of the minor: nor do they give to the Court the power 
of transforming an irregular proceeding of this sort into a suit 
against the minor by its mere ordor made ex-parte.

Probably, in the present case, the mother of the minors has no 
interest adverse to "them; and ia the person who would have been 
properly made their guardian ad-litem. Probably, the case has been 
conducted with as much regard to their interests, as it would have 
been had it been regularly constituted.

27
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1885 But, however, this may bo., -we are not able on this ground to
Gttrmr h o ld  th a t th e y  are pa rties  to  th e  suit.
Churn Section 464 of the Code makes the provisions of section 442CHtlGSBB*
butts t0 402 not applicable, where a guardian of person or property 

kali Kisseh has been appointed under a local law : the local law in this case 
'I'agoris. ^  course> Act  XL of 1858. The proviso of s. 3 of that 

Act does not relate to a case where a guardian of person or pro­
perty has been appointed; and if it be not repealed by the Oode, 
it must, at any rate, be read with it. We think that this section 
also contemplates that a suit shall be instituted before a guardian 
ad-Uiem is appointed; and that the summary appointment of such 
a guardian which, in the special circumstancca, contemplated by 
the section, the Court is empowered to maker should be made 
in that suit. We do not here deal with a case in which a pro­
perly appointed guardian is alone placed upon, the record as 
guardian of the minor defendants. That form of suit is highly 
incorrect, and should not bo adopted. Tho propor form, where 
a minor having a guardian is to be sued is, to aue the minor 
(naming him) by A B his guardian.

T h is  C ou rt has, h ow ever, in  m ore  th a n  on e  case overlooked the 
defects  o f  form  w h e n  satisfied, or h o ld in g  its e lf  ju s t if ie d  in  in fer­

r in g  th a t  th e  m in or defen dan t w as su bsta n tia lly  represented b y  
a  p rop erly  a p p o in ted  guardian.

S u c h  a  course w as tak en  b y  th e  C o u r t  in  Kom/id Ohmder 
Sen v. "B-mbesmr Boss Qoofto (1 ), in  Qrish Chunder Moolcerjee 
v. Miller (2 ) ,  an d  b y  th e  A llah ab ad  H ig h  O ou rt in  Janki v. 
Dharam Chand (3).

I n  th is  case, h ow ever, w e can m a k e  n o  su ch  in fe re n c e : We have 

th e  fa cts  re la tin g  t o  th o  in stitu tion  o f  thG su it d istin ctly  before 
us, an d  w e  h o ld  u p on  th em  th at th o  m in ors n ever  have been  
rep resen ted  in  th is  su it, an d  aro n o t  b o u n d  b y  a n y  proceedings 

tak en  in  it . W e  th in k , therefore, th a t  th is  o b je ct io n  ia one that 
m u st b e  a llow ed , an d  th a t  th o  su it, s o  far  aa th e  defendant N o . 2, 
nam ely, S h a rod a  S u n d eri D ebya , w h o  w as n o t  su ed  in  h er personal 

capacity , an d  th e  m in ors m en tion ed  in  tha;t paragrap h  a ie  con ­
cerned, m u st be  dism issed.

(1) 21 W. R., 298. (2). 3.0. L. R., 10. (3) 1 L. R., 4 All., 170.


