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Ravasvra onpacity he is not shown tohgve been entitled to possession. The
¢ VEITIE - decree must be varied in that vespect.
Pagni. We can see no reason why the plaintiff should not be entl’tlnd
Vuekss. o the interest payable under his mortgage. Intevest af the con-
tract rate must be allowed up to date of decree of the Subordinate
Judge and from that date at six per cent. The decree mnst also
be amended by directing that any surplus after paying hoth mort-
gages ho paid to the defendants 3'to 6.
'Phe memorandam of objections is disallowed with costs,

Tesponlents must pay appellant’s costs of appeal.
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Movigage—Malabar kanom— Eeden ption- -Tmprogements-—Depreviation of,
hetween docree and dule of vedewplion,

A decreo for the redemption of & kanom in Malabar was passed in December
1894, when there were on the land improvements in the form of trees, &e., to thoe
valne of Ru. 1,420, Within the ¢ix manthg limited by the decree for pedemption
the mortgagor applicd for exeention, and it appeared that the value of improves
wents hid diiminished by the loss of (rees to the valuo of Re. 157, The loss was
the res il of wani of water and was nob ativibuiable fo negleet on ghe parvt of the
morbgagee

Held, that the Toss should Jall on the morlgagee.

APrEAL against the order of the District Judge of South Malabar,
in civil miscellaneous appeal No. 49 of 1893, veversing the order-
of A. Annasami Ayyar, District Munsif of lemnm]npumm in
execution petition No. 211 of 1895, ¢
"This was an application in exeention of a redemption deeree.
At the time of the deeree on the 4th December 1894, improvements
to the valweof Rs. 1,429-11-3 were fonnd payable to the mortgagee
by the mortgagor, who waz allowed six months within which to
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redeem after paying for the improvements and the mortgage
amount. The movtgagor applied for execution on Srd April 1895
and stated that mortgagee had done damage to the improvements
since the date of deevee. Tt was found that trees to the value of
Ils, 157-14-3 had withered since the date of decree owing o want
of water.  There was uo proof that the mortgagee was responsilblo
for the loss, and it was found by the Courts to have been cansed
by vis major. The question then was, as stated by the Distriet
Indge, who was to bear the loss, the mortgagee, as being stili in
possession  because the mortgage monev and compensation for
improvements had nof heen,paid or the mertgagor who had the
vight to possession under his deeree for redemption hut delayed to
rodeam,

The District Munsif held that the loss should fall on the
morigagee. 'The Distriet Judge was of the contrary opinion anid
ordored that the mortgngor shonkd pay the sum of Re. 157-1H--5.

The mortgagor preferred this appeal.

Sundara Ayyar for appellant.

Byruw Nambiar for vespondent.

Juneunnt,—On the 4th December 184 a decree was passed
in favour of the appellant enabling him to redeem %ertain lands
mortgaged to the respoudent by way of kanom. At the time of
the decree improvements to the value of Is 1,429-11-5 were on
* the land.  But when, on the drd of April 1895, /., within the
six months’ time allowed by the dceree for the redemption, the
appellant applied for execation, it appeared that of the improve-
*ments which hal existed at the date of the deevee, tretes to the
valne of Rs. 157-14-3 Lad withered owing to want of water.

‘T he question is whether the appellant is hound fo pay {o the
vospondent the said sum of s 157-14-3. [t does wot appeay
that the kanom instruments, on which the deeree was obtauned,
contained any agreement as to compensation for hmprovements.
The claim for it vests thevefors wpon the loeal cusbom, and the
covenaut implied according to that eustom is to pay for all ‘ un-
exhaustad improvements’ (Wigraw's HMaluhar Law and Custon,
page 187). In cther words, the basis on which the liability in
question stands is, of cowrse, that the mortgagor would, when
he redenms, enjoy the bencfit of the improvements effected by the
mortgagee. Consequently when no such advantage aecrued to-:
the former, he cannot, on principle, be salled upon to pay.

KrisiNy
Parren
.
NRINIV.ASA
Pariwe,



KrisHNA
PATTER
U,
SRINIVASA
PATTER.

126 THE INDIAN LAW REPORTS. [VOL. XX.

Now, can the fact that "a valuation of the improvements has
been made and embodied in a decrce alter the case ? It is difficult
to see how it can. According to the course of decisioms here, it
is established that, notwithstanding the passing of a decree for
redemption, the relation of mortgagor and mortgagee fully subsists,
if the decree be not executed and therefore the right to redeem can
be again asserted and -enforced, provided it had not been lost by
lapse of time or otherwise. Suppoée a mortgagor, having obtained
a decree for redemption, does not execute it, but allows the pro-
perty to remain in the hands of the mortgagee for a considerable
time and the latter during that period makes more improvements.
Surely, his right to the value of those cannot be denied, whether
the question arises in exzecution proceedings or in a separate
suit; nay, according to Ramunni v. Shonku(1l) even in respect of
improvements referred to in a decree which the mortgagor does
execute, the mortgagee can, in such execution proceedings, claim a
re-valuation if he can show that, since the passing of the decree,
the value of the improvements has increased. How then can the
mortgagor, with any justice, be held to be disentitled to obtain a
reduction of the amount mentioned in the deoree if he can prove
that any paxf of the improvements assessed therein, has since
ceased to exist ? That the final adjustnzent of the amount of com-
pensation must be made with reference to the state of things at
the time of the actual redemption, is also shown by the practice
followed by the Courts prior to July 1880 according to which the
question used to be reserved for execution, The present system
of holding an enquiry into the matter before decree, no doubt,
originated with this Court’s Circular order, dated the 14th July
1880 (Weir's Rules of Practice, page 197). But all that the
circular lays down is that Courts should, before passing a decree,
decide |in (respect of what improvements the party 'in possession
is up to the date of the decrco entitled to compensation ; and the
amount of compensation. The circular, therefore, does not and
cannot affect the right of the mortgagor to ask for a vevision of '
the amount awarded by the decree, if such revision is rendered
necessary by events that have oceurred since the decree. Accord-
ingly, if, during execution, improvements as ascertained and
awarded by a decree, be not found on the land or were destroyed

(1). TLR., 10 Mad., 367,
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by the tenant, the Courts have, in adting under section 244, Civil
Procedure Code, beer in the habit of ascertaining the amount of
the loss and deducting it from the shm originally fxed.

_The pleader for the respondent next urged that a loss like
that under discussion, if it is not due to any act or default of the
mortgagee, should fall on the mortgagor, as the property in the
improvements was, at the time of the loss, in him. This assump-
tion about the property being in the mortgagor even before
compensation is paid by him, is not only not supported by any
authority, but is directly contradicted by the Fifth Report where
it is stated, “ The buildings and plantations are in fact the property
“of the tenant; and he can mortgage or sell them, in the same
“manner, as the jenmkar mortgages or sells his own propexty in
¢ the land”’|(Higginbotham’s edition, Vol. II, p. 82). Moreover, if
the above contention were well founded, a person, who mortgages
by way of kanom, would be liable for every improvement once
effected, though it had disappeared before the decree. Butno one
has as yet ventured to put forward such a manifestly unreasonable
claim. In support of the above contention on hehalf of the re-
spondent, it was urged that the holder of a kanom is, by the usage
of the district, prohibited frqm cutting, without the mortgagor’s
consent, trees on the lamd, though they had been planted and
grown by the mortgagee himself ; and Changaraan v. Cliruthe(l)
was relied on, Without entering into the question whether the
actual decision there is sound ox not, which we are not called upon
to consider, we may say that it is quite clear that the case cannot
be treated as establishing the proposition for which it *was cited.
For, curiously enough, the District Munsif's judgment opened
with the observation:—“If is now admitted that the trees
“belonged to the fixst defendant having been planted by him as
“kanom tenant of the plaintiff,” and referring to this observation,
Besr, J., pointed out that the District Munsif’s opinion that the
kanom tenant was not entitled to cut the trees without the!permis-
sion of the plaintiff—thd landlord-—was open to question,

In the present case no evidence was adduced as to the alleged
custom prohibiting a kanom tenant from removing trees which had
been planted by him. We cannot, therefore, express any opinion
as to whether such a custom exists or not. But, assuming for

(1) Civil Revision Petition No, 445 of 1805 unreported.
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argoment’s suke that a usage of the kind does prevail, that does
not neeessavily prove that the property in improvements, not yef
paid for, vests in the mortgagor. For the alleged usage would he
perfectly consislent with the view that in such a case the property
is in the mortgagee wntil the pavment of emmpensation; the
restriction on his power to remove such improvements as trees
being explained as imposed on grounds of policy, similar to that
which underlies the provision in section 63 of the Transfer of
Property Act relating to an accession, made ab the expeuse of the
mortgagee to presarve the property from destruction, &e., but which
accession 1s not capable of being separately possessed or enjoyed

by the mortgagee. Considering that the morbgagor in cases like

the present is bound to pay compensation for improvements even
when the contract between the parties is silent on the point, the
above view as to the relative rights of the parties would seem to he
a more reasonable intcrpretation of the alleged local usage than
that suggested on behalf of the vespondeut.

The vonelusinn, therclore, to be arrived at appears clearly to be

that the appeliant is hound to pay only for such improvements

as at the time of the redemption, are on the land in a reasonally
good condition (compare Gubbins v, Oreed(1), and therefore e is
not liable for the amount in dispute. » To hold otherwise would
cortainly tend to incline mortgagees to neglect between the date of
the decree and that of its evecntion, the duty of properly looking
after the improvements, compensation for which has been assessed,
and in some cases even to destroy them to the injiry of the.

-mortgagors,

The order of+the Loower Appellate Corrt must be reversed and
that of the District Munsif restored,

The respondent will pay the appellant’s costs in {his and in
Liower Appellate Court.

(1) 2 8el. & Let., 225,




