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A P P E L L A T E  C IV IL — F'U L L BEN CH *

Before Sir Arthur J. JL GoUins, Kt., Chiof Jusiicc, Mr. Justice 
Shephardy Mr, Justice Suhramania Ayyar, and Mr. Justice Davies,

1895. KADAR HUSSAIN (PLAiJ^riFF), Aitellant,
November 5.
Decem'ber 4, ‘

1896.
October 2. HUSSAIN SAHEB AND ANOTHER (DEFENDANTS), EeBI'ONDEOTSI'̂

Imitation Act— Act XV of 1811, sched. II, art. 12 {a)— Difipo! ŝes!tiou.

Limitation Act, sched. II, art. 12 (a) is not applicahlo to a case in which 
dispossession ia the; cause of action and in which the plaintifif wa.s not a party 
to, or bonnd by, the aalo :

Sdd, accordingly, that a suit brought in 1892 to rpcovor possossion ol! the- 
plaintiff’s shore of land sold by mistake in execution of a decree against his uncle 
in 1881, waa not harrad by limitation.

Second a p p e a l against tho decree of E. 0. Eawson, Acting District 
Judge of Vizagapatam, in appeal suit No. 299 of 1893, reversing 
the decree of 'Gr. Jagannadha Ran, District Munsif of Razam, in 
original suit No. 4- of 1893.

The plainiiff sued to recover a moietj of certain land which 
had heen sold in November 1881, in- execution of a decree in 
original suit No. 290 of 1878, on the file of the District Munsif 
of Vizianagaram.

The District Munsif passed a decree for plaintiff, hut his 
decree was reversed on appeal hy the District Judge, who held 
that the Suit was barred by limitation.

The plaintiff .preferred this second appeal which came on for 
hearing before Collins, C.J., and Parker, J., who made the follow
ing ord.er of reference to the Full Bench :—

O jider of t h e  r e f e r e n c e  to f u l l  b e n c h .— T h e  fo l lo w in g  are 

th e  facts  w hich  g iv e  rise to  th is re fe ren ce  : —

Plaintifi’s paternal uncle Dada Miyya owned half an Inam 
land, and. plaintiff’s father owned the other half. Dada Miyva 
mortgaged his half to defendant’s father in 1870. Defendant’s 
father obtained a decree upon this mortgage in suit No. 290 of 
1878, and the property mortgaged was ordered to be sold. The 
sale took place in November 1881, but by some mistake the whole
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land was sold instead of Dada Miyya’s hali: share, ]3efenda,iit’s Kad.\r 
father purchased the land and was put in possession. Plaintiff 
brought this suit on November 25"ih, 1892, to recover possession Hossai.v 
of his half share.

The District Judge on the streng-th of the Ruling in Suryanna,
V. l)urgi(i)^ held that the suit was governed by article 12 (a) of 
the Limitation Act and that the suit was barred.

There are however various decisions in which it has been held 
that article 12 of the Limitation Act does not apply to suits in 
which the plaintiff was not a party to, and not bound by, the sale 
sought to be set aside. See Sadagopa v. Jmmma JBJ{ei(2), Saji 
V . AtharammiS), (which was a decision by the same Bench) ; 
Nilahmukm v. Thand(rmm.a{A)̂  NatJm v. Badri I?f7s(5), PareJih 
Ranchor v. Bai Valthat[%) and Vishnu Ksshav v. Umichmdm 
Bhaslcm'il),

The ground of decision appears to be that article 12 is inapplic
able to suits in which dispossession is the cause of action, since 
dispossession may not have taken place till some time after the 
confirmation of the sale.

The decision in Suryanna v. Du)'yi(l) has been recently 
doubted by a Bench of this Court in Narasimha Nmiu v.

The q[uestion referred to the Full Bench is whether article 12
(a) of the second schedule of the Limitation Act is applicable to a 
case in which dispossession is the cause of action and in which 
plaintiff was not a party to, or bound by, the sale.

The reference came on for hearing before the Full Bench.
R. Subramania Ayyar for appellant, argued that Suryanna v,

Durgi[l) was wrongly decided and referred to Nai'amnha Naidu 
V. liamasamKS). *

liamachmiira Ran. Saheb for respondent, contended that when 
a man knows that his property was put up for sale and sold in 
execution of a decrce of Court, he ought to object before the,sale 
18 confirmed, and accordingly that, in the absence of proof of fraud, 
whereby the confirmation of the sale was concealed from the

(1) I.L.U., 7 Mad., 258. (2) I.L.H., 5 Mad., 54.
(3) 1 Mafl,, 512. (4) I.L.R., 9 Mad., 4G0.
(5) 5 AIL, G14. (6) I.L.R., II  Bom., 119.
(7) I.L.E., 11 Bom., 130. (̂8) I.L.R<, 18 Mad., 47§.
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KAtiAR plamtiii' ay was fouud to -be tiie oaso iii Parekh [{anchor v.
H l’ssain p la in tiff  w as b o u u d  b } ' tlie  on e  y e a r ’ s ru le .

Huss.ux Tlie Full Boacli (Oollins,'C.J,, SliepliarcL SubraiDania Ayyar 
and Davies, JJ.) delivered the following judgment.

J u d gm ent .—In the circumstances stated we think tliere can he 

no doubt that articlo 12 (a) of the second schedule of the Limita
tion Act cannot properly he applied to the suit brought by the 
plaintiff.

Whatever was the iutontion of the parties who took part in 
the execution sale, that transaction could not afCect the title of 
the plaintili', and therefore it was not neccssary for him to have 
the sale set aside.

W g  can n ot agree  w ith  th e  d ec is ion  in  Burymma v. Durgi(2) 
w h ich  va-s ^ case o f  a sale in  e x e cu tio n  o f  a  d ecree .

[After the delivery of the above judgment the decree of the 
District Court was set aside, and the appeal was remanded to be 
disposed of on the merits.]
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APPELLATE CIVIL,

Before Mr. Justice Shephard and Mr. Justice 
Suhrcwiania Ayyar.

1896. RANGtAYYA OHETTIAE (PLAiNXiFr). ArrELLANT,
Marcli 20 ,

PAETHASAEATin NAIOKAE and o tu e e s  (D eeek d a w ts  
Nos. 1 to 7), Respondents.'^'

Morl[/a^e—Dec/-ee on jird moi't‘jarjc, a imisne mortgages not leimj joivod--Piirc]mc 
cf mortgaged ^property "by decree holder for inachcjualo p'icc— Right of iniisne, 
mof(ga<|e«— Improt'fi»iC)v̂ s— Inicrsni,

A mortgaged Jaucl to B and then to C, B sued on liis mortgage aud obtained 
ii dccres for sale witliont joining' as defendant 0, of ■whose moi'tgagc he had 
notice; D the son of the decree-holder bccame tli'o pnrchasci’ in execution find 
improved tlioland at a considerable cost. 0 now sued the sons and reprosenta- 
Lives of A. and B (both dcceasod), on his mortgage and soaght a decree i'ai 
sale:

S e ld , (1) tbat the plaintiff \yas entitled to a decree for sale subject to the 
right of the representatives of B, if the purchaser did not elect to redeem ;

(1) LL.R., 11 Bom., 119. (3) I.p.E., 7 Mad., 25S. * Apinml No. X31 of 1895,


