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APPELLATE CIVIL—TFULIL BENCH.

B(y"rﬁrq Sir Arthur J. M. Qollins, Kt., Chief Justice, Mr. Justice
Shephard, Mr, Justice Subramania Ayyar, and Mr, Justice Davies.

1895. KADAR HUSSAIN (PraINrier), APPELLANT,
November 5, ’
December 4. P

1896.

October 2. IISSAIN SAHEB axp avorner (DErespants), REsronpexTs:¥

Limitation Aci—Act XV of 1877, sched. I, art. 12 (a)—Dispossession.

Timitation Act, sched. II, art. 12 (a) is not applicable to a case in which
dispossession ia the'camse of action and in which the plaintiff was not a party
to, or hound by, the sale :

Held, accordingly, that a snit brought in 1892 to racover possession of the-
plaintiff’s share of land sold by mistake in excouiion of o decree againsi his uncle
in 1881, was not barred by limitation.

Secorp AppraL against tho decree of E, . Rawson, Acting Distriet.
Judgo of Vizagapatam, in appeal suit No. 299 of 1893, reversing
the decree of "G, Jagannadha Ran, District Munslf of Razam, in
original suit No. 4 of 1893.

The plainiiff sued to recover a moiety of certain land which
bad been sold in November 1881, in- exceution of a decree in
original suit No. 290 of 1878, on the file of the Dlstnot Munsif
of Vizianagaram.

The District Munsif passed a decree for plaintiff, hut his
decree was reversed on appeal by the District Judge, who held
that the &uit was barred hy limitation.

The plaintiff epreferred this sccond appeal whieh came on for
hearing before Collins, C.J., and Parker, J., who made the follow-
ing order of reference to the Full Bench :—

OrpER OF THE REPERENCE 70 FULL BENCH.—The following are
the facts which give rise to this reference : —

Plaintiff’s paternal uncle Dada Miyya owned half an Inam
land, and plaintift’s father owned the other half. Dada Miyya
mortgaged his half to defendant’s father in 1870, Defendant’s
father obtained a decree wpon this mortgage in suit No., 290 of
1878, and the property mortgaged was ordered to be sold. 'lThe
sale took place in November 1881, but by some mistake the whole

# Second"Appeal No, 62 of 1805,
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land was sold instcad of Dada Mivya's half share, Tefendant’s
father purchased the land and was pub in possession. Plaintiff
brought this suit on Novembher 23th, 1892, to recover possession
of his half share.

The District Judge on the strength of the Ruling in Suiyanns
v. Durgi(1), held that the suit was governed by article 12 (a) of
the Limitation Act and that the suit was barred.

There are however various decisions in which it has heeu held
that article 12 of the Limitation Act does not apply to suitsin
which the plaintiff was not a party to, and not hound by, the sale
sought to be set aside. See Sudagopa v. Jawuna Bhei(2), Haji
v. dAdtherainan(3), (whieh was a decision by the same Bench);
Nilakandan v. Thandamina(4), Nathy v. Badri Das(5), Parekh
Ranchor v. Bai Vakhai(6) and Vishnu Keskar v, Remchendra

* Bhaskar(7), |

The ground of decision appears to be that article 12 is inapplic-
able to suits in which dispossession is the cause of action, since
dispossession may not have taken place till some time after the
confirmation of the sale. :

The decision in Suryanna v. Durgi(l) has been recently
doubted by a Bench of this Court in Narasimha Naidw v.
Ramasami(8). B

The question referred to the Full Bench is whether article 12
(a) of the second schedule of the Limitation Act is applicable to a
casc in which dispossession is the camse of action and in which
plaintiff was not a party to, or bound by, the sale. )

The reference came on for hearing before the Full Bench.

R. Subramania Ayyaer for appellant, argued that Suryanna v,
Durgi(1) was wrongly decided and referred to Narasimha Naiduw
v. Ramasami(8). s

Ramachandra Raw Sakeb for respondent, contended that when
a man knows that his property was put up for sale and sold in
exceution of a decrce of Court, he ought to object before the sale
is confirmed, and accordingly that, in the ahsence of proof of fraud,
whereby the confirmation of the sale was concealed from the

(1) LL.K, 7 Mad., 258, @) LLR, 5 Mad., b4,

(3) LL.R., T Mad,, 512. (4) LT.R., 9 Mad., 460.
(6) LL.R., 5 AlL, 614. (6) LL.R., 11 Bom., 119,

(7) 1.L.R., 11 Bom., 130. (8) 1L.L.R,, 18 Mad,, 478
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plaintiff as was found to -be the case in Parekh Ranchor v.
Bai Vakhat(1), the plaintiff was bound by the one vear's rule.

The Tull Beneh (Colling, C.J,, Shephard, Subramania Ayyar
and Davies, J.) delivered the following judgment.

Juvement.—In the circumstances stated we think there can he
no doubt that article 12 (@) of the second schedule of the Limita-
fion Aet cannot properly be apphed to the suit brought by the
plaintiff.

Whatever was the intention of the p'lrtles who took part in
the execution sale, that transaction could not affect the title of
the plaintiff, and therefore it was not neecssary for him t» have
the sale set aside.

We cannot agree with the decision in Suryunne v, Durgi(2)
which was also a case of a sale in cxecution of a decree.

[After the delivery of the above judgment tho deerce of the
District Court was set aside, and the appeal was remanded to be
disposed of on the merits. ]

APPELLATE CIVIL.

Before My. Justice Shephard and Mr. Justice
Subramania dyyar.

RANGAYYA CHETTIAR (Pramvrier), Arrercast,
0.

PARTHASARATIII NAICKAR aND oTIERS (DELLl\DAl\Tb
Nos. 1 to 7), RespoNpENTS. ™

Morlpwje—Decree on jirst mortyage, o puisne mortgagee not being joined—Purchase
of mortgaged property by deerce Tolder for inadequale price—Right of piisne
worlgagee—Improvements—Interest, ‘

A mortgaged land to B and then o C. B sued on his mortgage and obtained

o decree for sale without joining as defendant C, of whose mortgage he had

notice; D the son of the decree-holder became ilie purchaser in oxevuiion and

improved the land at & considerable cost, € now sued the yous and representa.
tives of A and B (both deccased), on his mortgage and sought a decree Jor
sale :

Held, (1) that the plainiff was entitled to a decree for sale subject to the
right of the representatives of B, if the purchager did not eleet 1o redeem ;

(1) LLR, U Bom, 119, (2) LLR., 7 Mad, 258, # Appeal No, 121 of 1895,



