
Sj5eni of the Speciao Belief Act, to grant the plaintiff the other relief
CEETTua claimed, viz., declaration of his right to the trees.

S a s t h a . I  would, therefore, allow i^e appeal, reverse the decree passed 
CHErms. in favour of the plaintiff and dismiss the suit, each party being 

made to pay his cost throughout.
D a v ie s , T.—I  entirely concur.
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A P P E L L A T E  C IY IL .

Before Mr. Justice Subramania Ayyar and Mr, Jmtke Davies. 

1896. PANG H EN  A  M A l^O H U  N A Y A R  a k d  o t h b e s  ( D e f e n d a n t s
December 16- ^ -n
_____________ Nos. 2 TO 6 ), rBTITIONEES,

0-ADINHARE KUMAEANOHATH PADMANABHAN NAYAR
(PlAINTIFT'), E eSPOKDENT.'*

Qompames Act— Act VI o/1882, s. 4— Unregistsred association for gain—  
Illegal contract.

Tiie pi'izo wiimei’3 in a lottery in whicli inore tliau twenty i^ersons took tioliets 
covouanted with the promoters of tho lottery to continuo their aabscriptions ia 
respect of tlio successful ticket for two more yeara ia accortlanoe witli tii.o arrange- 
menfc nndcr which the lottery was estahlished. The money not having been paid 
the promoters brought a suit on the covenant;

Ucldf that there was no association of twenty persons for the purpoao of gain 
or at all, and consequently, that the plaintiffs were not precladed from suing for 
want of registration uudor Companies Act, section 4.

P e t it io n s  u n d e r 'Small Cause Courts Act, section 2 5 , praying the 
High Court to revise the proceedings of E. K. Krishnan, Subor­
dinate Judge of South. Malabar, in Small Cause Suit Wo. 1072 of 
18951

The Subordinate Judge described the suit as “ a suit to recover 
“ Ks. 119-3-6, principal and interest duo on a kuri scheme in which 
“ defendant No. 1, and her deceased son, Sankaran Nayar, held 
“ three-fourths of a ticket.’ ' The defence was based on Companies 
Act, 1882; section 4, and it was pleaded that the suit was not main­
tainable because the claim arose out of "a numerous association for

* Civil Revision Petition No. 19(? of 1896.
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gain which had not heen registered. ®Tho so-called ktiri scheme was 
em'bodied in the docnmeiit (exhibit I), which \vas translated as 
follow s—

Programme of lottery clrâ vsTi up on 15th EdaTani 1064 (27th 
“ M aj 1889). Wo, Poliakkot Devaki Amina’s song, K'udM- 

krishuan Kayar and yovmger brother Panku Nayar of Peruvomha 
“  Amsom and Desam in Palgfeant taink, do herel)y start a Isuri 
“  (lottery) mth the following terms :— The lottery shall 'be to the 
“ total value of Bs. 325, and shall consist of thirteen tickets each 
“ worth Rs. 25. The tickets shall he dramt twice a year, ?.e., on 

loth Edavam and 15th Vrisohigam, The amoiint for the first 
“ drawing, i.e., the proprietor’s lot, shall be eollccted and taken by 
“ proprietors on 15th Edai^am current. The lottery shall come 
“ to a close on 15th Vrischigam 1070. All the members that 
“ have come in for lots, shall be prepared to pay the amonnt due 
“  by them at 12 o’clock noon on the day of each drawing* at tho 
“  proprietor’s house. The amount so brought in shall be received 
“  by the proprietors, and a receipt written in the hand of Panku 
“  Nayar, executant Ko. 1, and signed by Kunhikris^Lanan E'ayar, 
“  executant No. 2, shall be granted to each membex who pays 
“ money. If any member fails to pay the amount by him on 
“  the date of drawing, he shall pay a penalty of 8 annas a day for 
“  those days, for which the sum remains unpaid. In the receipt 
“ granted for the iirst time the amounts paid at subsequent draw- 
“  ings shall be credited as having been received foi respective 
“  drawings. The tickets shall be drawn before 4 p.m. on tho day 
“ fixed therefor. Erom the amount due to the winner o| the prize 
“  at a drawing, Es. 25 shall bo taken off, and the remainder alone 
“  paid to the winner. This sum of Es. 25 shall*be distributed in 
“ equal shares among the non-winners of prizes towards the interest 
“ on the amount paid by them. This system of reserving and dis- 
“  tributing Es. 25 shall continue till the last drawing but one.

The winners of prizes shall give the proprietors such amount of 
“ security as may be reqyired by proprietors for the money which 
“ has yet to be paid by them. If the winners fail to pay at subse- 
“  quent drawings the amount by them in time, they shall, ■without 

any consideration of the term, pay the whole amount remaining 
“  unpaid by them with interest at 2 per cent, per mensem. If, 
“ before winning the prize, any member remits money regularly at 
“■ some drawings but fails to pay at some others, the proprietors

Pakciiê 'a
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P a x c h e n a  “ shall either by themselves pr by admitting some others, conduct
“ the lottery, and pay the whole amoimt to tjie winner at the time 

V. “ of drawing-, and to the defaulter only the amount he has already
paid, and that too without intere_st and after the termination of 

PAinr V- “ ’lottery. If, after obtaining' security from, the winners  ̂the
NABtiAK u proprietors fail to pay them tho amount due, they shall pay it

with interest at the rate mentioned above. The proprietors 
“ shall iiisert to this programme an account of tho money collected 
“ by thorn from the date of first drawing, i.e., proprietor’s lot to 
‘̂ the last one, and shall also insert in a schedule Bubjoined hereto, 
“ the names of members who have come in for lots, with number 
“ and amount of tickets purchased by them. Gfiving their assent 
'"to these stipulations, all tho members have subscribed to, and 

signed in, this.”
The first schedule to this document gave tho names of twenty- 

seven persons therein described as members and stated that each 
had purchased either one ticket or a fraction of a ticket as therein 
specified. The whole amounted to thirteen tickets of Es, 25 each, 
The other schedules were hsts of the amounts received g.nd credited 
for interest as the result of seven drawings of which the last was 
dated 15th Edavam 1067.

The first defendant and her son 'Sxecuted a document filed as 
exhibit A, which bore date 26th May 1891, and was translated 
as follows : —

‘'Deed executed jointly by Panehena Ohimmu Amma’s 
daughter Narayani Amma, and son Sankaran Nayar of Pera- 
vemba Amsom and Desam in Palghaut taluk, to Cheria Puliak- 

“ kottu Ivunhi Kriahnan Nayar, and younger brother Panku 
“ Nayar jointly,’of tho said amsom and desam. Whereas in the 
“ lottery in which interest is distributed among non-winners for 
“ the total value of Rs. 325 started by you as proprietors on 15th 
“ Edavam 1064 (27th May 1889) with thirteen tickets in all 
“ including the proprietor’s lot, each ticket being worth Bs. 25, and 
“ the lots having been arranged to be drawn twice a year, we have 
“ gone in for three-fourths of a lot and having won the prize at the 

fourth drawing including tho proprietor’s lot which took place 
“  on 16th Vrisehigam 1066 (November 1890), we do hereby 
“ acknowledge receipt of Rs. 225 (two' hundred and twenty-five 
“ rupeee) due to us exclusive of interest, in accordauce with the 

terms gf the lottery, and agree to pay regularly at future
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“ drawings, in accordanea with tlie |aid terms the sum of Rupees 
“  168-12-0 (one htin(ired and sixty-eight rapees and twelve annas), 
“ obtaining' receipt tiiGrefor on the Wek of this document. Should 
“ we fail at any drawing to remit the amount in time, we hereby 
“ agree to pay in a lump the whole amount which may remain 
“ unremltted by us, with interest at 2| per cent, per mensem 
“ from the day on which defaiilt is made by us. Written on 14th 
“ Edayam 1066 (26th May 1891) in the hahd-wating of Pekkan- 
“ chath SeHiaran N’ayar'of Peruvemha Amsom and Desom in 
“ presence of the undersigned witnesses.’^

The Subordinate Judge ̂ overruled a plea based on the want of 
registration under Companies Act, 1882  ̂ section 4, and held that 
the sum claimed was due by the first defendant on the footing of 
the above arrangement, and that it was a family debt for which 
the other defendants were liable as members of the tar wad, and 
passed a decree as prayed.

Some of the defendants preferred this petition.
Narayanan Namhiar for petitioners.
8undara Aijyar for respondent.
J tfdgmbnt.—From the instances which have come before this 

Court since Rammami Bhagavnihar r. NagendraijijanQ.) w'as decided, 
it would seem that a notioti is coming to bo entertained that 
every chit or kuri in which more than twenty persons are con­
cerned falls within section 4 of the Indian Companies Act and, 
therefore, if unregistered, is illegal. It is scarcely necessary to 
point out that whether an undertaking which generally goes by the 
name of chit or kuri falls within the said section, dppends, of 
course, not upon the mere name given to the undertaking, but on 
the existence of the essential characteristics required by that provi­
sion of the law. "Whether these req_uirements arc present must be 
ascertained in each case. In the present instance the Subordinate 
Judge has paid attention to this matter. He has taken evidence 
as to it and has come to the conclusion that the case is not gov­
erned by the above-mentioned section 4 and is distinguishablo from 
Bamasami JBhagavaiharr. Nagendmyyan{\).

The question is whether tho Subordinate Judge’s tdew is 
correct upon the facts established by the evidence. Now, In, 
cases like the present, to warrant the application of the section in
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Panohena question, the first point to be naade out is that there is a ‘ company ’ 
or ‘ partnership’ or ‘ association’ consisting of more than twenty per­
sons. It cannot be pretended that there is here either a ‘ company' 
or a ‘ partnership.’ Is there then a n ‘ association ’ of more than 
twenty persons within the meaning of the Aot ? The answer to this 
question depends upon the signification to be attached to the word 
‘ association ’ in the section. This înd certain other points as to 
the construction, of the corresponding section of the English 
statute, the words of which are identical with those of the section 
of the Indian Act, underwent elaborate consideration in Smith v. 
A)irierson{l). There Jam es , B r ett  and Cotton, L JJ ., differed 
from the construction put upon the section by Jessel , M.E.

For our present purpose it is enough to quote a couple of 
passages from the judgments of B e e t t  and O o tto N j^ L .J J ., which 
deal with the interpretation of the term ‘ association.’ The former 
o b s e r v e d “ In order to come within this clause, there must be a 
“ joint relation of more than twenty persons for a common purpose 
“ . . . . I  confess I  have some difficulty in seeing how there
“ could be an association for the purpose of carrying on a business 
“ which would be neither a company nor a partnership, but I  should 
“ hesitate to aay that, by the ingenuity of men of business, there 

might not some day be formed a relation among twenty persons 
“ which, without being strictly either a company or a partnership, 
“ might yet be an association. But according to all ordinary rules 

of construction, if the association mentioned in section 4 is -not, 
“ strictly speaMng, a company or a partnership, it must be some- 
“ thing of- a similar kind. It must be a relation established 
“  between twenty persons or more ‘ for the purpose of carrying on 

business,’ i.e., in’order that such company, association, or partnex- 
“ ship may carry on the business. The business, therefore, whatever 
“  tha^word ‘ business ’ may mean is to bo carried on by those 
“  twenty persons or more. ”  C o tto n , L .J . ,  used the following 
language “  I do not think it very material to consider how far 
“  the word ‘ association ’ differs from company or partnership, but 
“  I  think we may say that if ‘ association ’ is intended to denote 
" something different from a company or partnership, it must be 
“ judged by its two companions between which it stands, and it

(1) L.E., 16 Ch. D., 247.



“  nmst douotG somotluiig wlior© tlisi associates ax© in tli6 naturd Pamchena 
“ of partners/’’ ^^ayaT

Clearly, therefore^ to eonstifcute oiSi assooiation, within the mean- ^ "•
ing of the section, the existence of a legal relation between more Ki'juran- 
than twenty persons giving rise to joint rights or obligations or S m I  
mutual rights and duties is absolutely necessary. Otherwise there 
would be a mere conglomeraticm of persons as C otton, L.J., put it, 
but not an ' association/

Turning now to the facts of the present oaso it is perfectly plain 
from exhibit I, which sets forth the terms on which the Icuri is 
carried on, that no such rela|.ion exists between the various persons 
who have executed the document. The contracting parties are on 
the one hand, Konhi Krishna E’ayar and PankuNayar, who organ­
ised the kuri,^and who are called the proprietors in exhibit I, and 
on the other, each of the remaining ticket-holders individually.
The right to collect the subscriptions due periodically by each 
ticket-holder rests only with the two organisers. The duty of pay­
ing the amount collected to the person entitled is cast upon them.
It is to them that unlike in the case of Bamasami J^hagavatliav v.
Nagendrapjan^(1) the particular ticket-h.older who, as the prize 
winner, has received the periodical collection, has. to give the 
necessary securities for the.payment of the future instalments due 
by him. Farther, if any ticket-holder commits any default in 
paying Ids subscriptions according to the instalments, the proprie­
tors alone are responsible to make up the deficiency caused by such 
default and are, consequently, at liberty to admit at their discretion 
persons not mentioned in exhibit I as tickct-holders in lieu of the 
defaulters. The only obligation each ticket-holder lies under, is 
to pay his subscription from time to time to the proprietors; and 
the only right possessed by him is to get from them his several 
share of the Rs. 25 deducted at the drawing of each lot out of the 
total collections and distributed among the ticket-holdcrs other 
than those who have received prizes and also to receive from the 
same parties the amount .of the prize when he in his turn becomes 
the prize winner. It is thus manifest that the only persons asso­
ciated with each otker in the sense of possessing joint rights or 
being subject to joint obligations or of having mutual rights and 
duties are the two proprietors, whilst the other ticket-iolders are
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Panchena in the language of Jam es , “ from the first entire strangers 
^\yTe" “ wHo hare entered into no contract whatever with each other/’

It follows therefore that t/Ae very first condition laid down by
G a d i n h a e e

KuiiARAN,- the section relied on is wanting here.
Id- arriving at the above conclusion, we have not overlooked 

KABHAN’ observation made in one of the cases cited, to the effect thatiYA-R
no hypercritical attempt should b& made to withdraw from the 
operation of the-legislative provision in question any ease which 
reasonably falls within its purview. This is no doubt true. On 
the other hand, it is to be borne in mind that the enactment was 
intended, as stated by Jam ks, L .J.^ “  to prevent the mischief 
“ arising from large trading undertakings being carried on by 
“ large fluctuating bodies, so that persons dealing with them did 
“ not know with whom they were contracting, and so might be put 

to great difficulty aud expense, which was a publio mischief to be 
“ repressed.”  When an Act framed with such intention is sought 
to be availed of for getting rid of obligations incurred in con­
nection with ooinparatively small undertakings like the present, 
carried on on the responsibility of a very few known individuals 
and resorted to by ticket-holders from prudential motives as a 
means of effecting some savings from their petty incomes, it is the 
duty of the Courts to guard against' the extension of the statute, 
from an undue zeal for carrying out the policy of the enactment, 
to cases clearly not within its meaning.

Being satisfied, as already stated, that hero the very first 
requisite under the section has failed, it is unnecessary to consider 
the other, question which was argued at length, viz., assuming that 
the ticket-holders and the proprietors do constitute together an 
association of the kind contemplated by the section, whether the 
association can be said to have been formed for the purpose of 
carrying on business, having for its object the acquisition of gain.

We agree, therefore, with the Subordinate Judge’s conclusion 
and dismiss the petition with costs.
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