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M U B U G A P P A  OHETTI (P laintifi’), E bsfondent.*

Limitation Act— Act XV of 1877, s. l i — Gause of Uks nature— Misjoinder of causes 
of aotion— Want of leave under Givii Procedtire Cotie, s. 44.

In Mfircli 18!)] the plaintiff sued the defendant to recoyer the sum of money 
dxiG on the taking of an. account between the plaintiff and the defendant, -who wai3 
his agent', and to I’eoover poasession of certain land. The plainfciEP did not 
obtain leave under Ciyil Procedure Code, h. 44, for the inatibution of this suit 
\rliioh was accordingly dismissed for misjoinder of cansea of action. The plaiutifiE 
now instituted on 5th April 1893 two aiiits, tho one for the money and the other 
for the land:

HcZcl, that the plaintiff was entitled under Limitatioii Act, s. 14, to have the 
time occupied in the pi-eTious proceediaga deducted in tho computation of tho 
period of limitation applicable to hia suit for money which accordingly was not 
barred by limitation.

A ppeal  against the order of W. Bmaergue, District Judge of 
Madura, in appeal suit No. 200 of 1894, reversing the decree and 
remanding for trial original suit No. 152 of 1893 on the file of the 
District Munsif of Tirumangalam.,
, A suit for Ea. 2,315 due on accounts. The plainti€ was a cot
ton dealer and money lender and had a shop at Seugapadai, which 
“ras managed by defendant as his agent from 5th July 1881 to the 
11th January 1889, when his agency ceased. Accounts not having 
heen settled between him and plaiatifi, on 19th March 1891 the 
plaintifi’ sued to recoyer the sum of money due on the taking of an 
account, and also to recover with damages two pieces of land said to 
have been conveyed benami to the defendant as hia agent, without 
obtaining the leave of the Court under Civil Prooeduxe Code, eeotion 
44. The District Munsif, in whose Court" the suit was instituted, 
made an order on the 17th June, in whiohj after quoting section 44, 
he said that the suit was liable to be dismissed, on the ground of 
misjoinder of causes of action, but that he would give the plaintifi

# Appeal ji^ainst order No, 78 of 18H,



an opporttmity to amend tte plaint aad file separate suits in respect Ykskiti
of these different causes of action and allowed 7 days for tkat pur- 
pose. JSTo amendment was made, and on the S5th June the District

 ̂ . . .  ' Ch e t t i .
Mnnaif made an order dismissing- the suit which was confirmed on 
appeal on 24th October 1892. The plaint in the present suii was 
presented on 5th April 1893.

The District Munsif held *that the claim was res Judicakh l)j 
reason of the previous order which he said was passed under section 
158 of Civil Procedure Code; he also held that the suit was harred 
by limitation, the plaintiif not being, in his view, entitled to the 
deduction under Limitation. Act, ̂ section 14, of the time occupied 
by the previous proceedings and he accordingly dismissed the suit.
On appeal the District Judge held that there was no bar by ren 
judicata and also that the suit was not barred by limitation, as 
to which he quoted Narmmma v, Muttayan[V). He accordingly 
reversed the decree and remanded the suit for trial on the merits.

The defendants preferred this appeal.
Bhashyam Ayyangar for appellants.
Krislmmami Ayyar for respondent.
This appeal coming on fox disposal before B est and S xjbra- 

MAJsriA Ayyae, JJ., on 3rd May 1895, they made .the following 
order of reference to FnlUBenoh.

O edee o r  BEFEBBNCE TO FuLL B ench .— W e defer our decision 
in  this case pen d in g  decision of the I ’n ll Bench of the question 
“  w hether m isjoinder o f causes o f  action  is a cause fo r  w hich tim e 
“ should be deducted  under section 14 of the L im itation  A ct. ”

The case came on for hearing before the Full Ben/3h on 2nd 
October 1896.

Bhashyam Ayyangar for appellant.
There is a conflict of decisions upon the question referred.

The decision appealed against is inconsistent with the judgment 
in Tirtha Sami v. Seshagiri Pai(2) where it was held that mis
joinder is not a cause of like nature within the meaning of 
Limitation Act, section. 14, dissenting from the ease followed in 
Narasimma v, Muttayan{^). That case follows Deo Prosad Sing v.
Periab Kairee{4:) which is approved in MuUkk Kefait Sosmn, v, Sheo 
PerBhad 8ingh(6) and dissented from Jema r. Ahmad Ali Khm{Q).

(1) 13 Mad., 451. (2) 1? Mad., S99, (3) I.L.R., 13 Mad., 45X.
(4) 1 X 3 . ,  XO 86 . <5) J,L.a., 33 Oak.,, p21, (6) 1% All., 207.
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VsHsm The leading cases in Bombay^axe Bai Janina v. Bai Ichha(l) aad 
Krishnaji LaM m m  v. Vithal Bavji. Banp{2), The expression 

MtntuGAppA 0ause of a like nature cannot %n tke right oonstniotion be keld to0S1S*STI *
inclnde those wiiioh are due to the action of the suitor. This is 
dediicible from the cases last cited. See also Ohunder Madhub y. 
Bismmre De6eo(3), Majendro Kishore Singh r. Bulaky Mahton{^) 
and Nohin Ghmder Kurr y. Mojomoye Dossee{6).

RmJma&ami Aijyar for respondent.
Most ol the cases quoted in favoux of the appellant are really 

oases of defective jurisdiction. The term jurisdiction being used 
generally and not restricted to the pec-uniarj or territorial limits of 
jurisdiction. In section 14 the expression  ̂“  cause of like nature 
must include formal defects which render the Court incompetent 
to entertain the suit. Moreover the subsequent suit must be, in 
effect, the same suit as the first and the other eases quoted for 
the appellant proceed on this ground. See also Mohun Chmder 
Koondoo V. Azeem Gam Chowkeedar(Q), Dhan Szngh v. Basani 
Singh (7) and Subbarau Nayudu v. Yagana Bantulu{%).

The Court (C o llin s , O.J., Shephard, Subeam ania A y y a e  and 
D a v i e s , JJ.) delivered judgment as foEows :—

JtrDGMBN'i'.-—-In the case which g-ave rise to this reference, it 
appears that the former suit was dismisaed, because, without leave 
of the Court, claims in respect of movable and immovable property 
had been united in one plaint in violation"' of the provisions of 
section 44 of the Civil Procedure Code. The real question to be 

"decided is whether the reason for the failure of that suit was of 
such a ehferaoter as to entitle the plaintiff in the present suit to take 
advantage of section 14 of the Limitation Act. It was argued on 
behalf of the plaintiff that any misjoinder of causes of action ren
dering the Court unable to entertain the suit, should be deemed to 
be “  ̂cause of a like nature ”  with defect of jurisdiction within 
the meaning of section 14. The argument,"indeed, was pushed to 
this length, that any plaintiff, whose plaint had been rejected 
under section 53 or 54 of the Civil Procedure Code, might, pro
vided that other conditions were fulfilled, claim to have the time 
expended on the abortive proceeding dWucted in the computation
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(1) I.L.E., 10 Bom., 604. (2) 12 Bora,, 635. (g) 6 W.R., 184.
(4) I.L.R., 7 Oalo,, 367. (6) 11 Calo., 264 (6) 12 W.R., 46.
(?) I.L.R., 8 AIL, 619, fi27. (8) 19 Had., 90, 95.'



of the period ap^caWe to his new ŝnit. If it had been intended venkiti 
to emhraee such a large class of cases within the scope of section
14, one would have expected eorr^pondingly general words to be MtrKtGAPBA 
used. The phrase “  defect of jurisdiction or other cause of a like 
nature ”  seems quite inadequa’te to denote the miscellaneous cases 
of defect mentioned in'sections 63 and 54. For the purpose of 
the present casê  howeyer, it is unnecessary to deal with the argu
ment of the plain tiff vaHl.

The case was not one in which mere misjoinder of causes 
of action had proyed fatal to the first suit. It was rather the 
absence of the leave required by section 44 of the Civil Proce
dure Code which rendered the Court unable to entertain it. Such 
a defect as absence of*leave was held in a recent case decided in 
this Court to bring the case within the provisions of section 14, and 
we thinlr that case was rightly decided. Subbarau Naijndu v.
Yagana Pauiulu(l).

following that case, we hold that the question, whether such 
misjoinder as there was in the present instance "was a cause for 
which time should be deducted under section 14 of the Limitation 
Act, must be answ'ered in the aiBrmative.

This appeal coming on this day for final hearing, the Court 
(SuBEAMANiA A y y a e  and BpDDAM, J-T.) dismissed the appeal.
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APPELLATE CIVIL.

Before Mr. Justice Subrammna Ayyar and, Mr. JustiS Davies.

PAYYATH InTANU MENON ( P l a i n t i f f ’ s  E e p k e s e n t a t i v e ) ,  1896.
A p p p .. August 25.

APPELLAifT, Beptem bes
15.

THIBUTHXPALLT RAMAN MENON a n d  o t h e k s  

( D e f e n d a n t s ) ,  E e s p o n d e n t s . '^

Malabar Law—Adoption hj ĥe Earnavan of a Marumahlcatayam' iarwad— Want of 
consent iy  theresiof the iarwad—Civil Procedure Cods Legal representative. ^

A tarwad in Malabar su’fajeofc to Marumakkatayam Law was redmed. in 
nnmber to two persons, viz., tlie tarnavan. and his younger brother tiie plaintiff.

(1) 19 Mad., 90, *  Appeal liro. 38 of 1895.
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