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APPELLATE GI’VIL-—~FULL BENCH.

Before 8ir Arthur J. H. Oollims, Kt., Clief Justice, M. Justwe
Shephard, Mr. Justice Subramania Ayyar ond
Mr. Justice Davies.

1896 VENKITI NAYAKX AND oTHERS ; DEFENDANTS), APPELLANTS,
Qctober 2,

20, 9.

MURUGAPPA. CHETTI (Prammeirr), ResPoNDENT.*

Limitation dei—Act XV of 1877, a. 14— Cause of like natwre—Misjoinder of causes
of action—Want of leave under Clvti Procedure Code, s. 44.

In March 1891 the plaintiff susd the defendant to recover the sum of money
due on the taking of an account between the plaintiff and the defendant, who wag
his agent, and to recover possession of certain land. The plaintiff did not
obbain leave under Civil Procedure Code, 8, 44, for the institubion of this suij
whioh was accordingly dismissed for misjoinder of canges of action, The plaintiff
now instituted ou 5th April 1893 two suits, tho one for the money and the other
for the land:

Held, that the plaintif was entitled under Limitation Act, s. 14, 1o have the

time oscupied in the previous proceedings deduoted in tho computation of the
period of Imitation applicable to his suit for mouey which accordingly was not
harred by limitation,
ArpEaL a,gaiﬁat the order of W. Dumergue, District Judge of
Madura, in appeal suit No. 200 of 1894, xeversing the decree and
remanding for trial original suit No. 152 of 1893 on the file of the
Distriet Munsif of Tiramangalam.

A suit for Rs. 2,315 due on accounts. The plaintiff was a cot~
ton dealer and money lender and had a shop at Sengapadai, which
was managed by defendant as his agent from 5th July 1881 to the
11th January 1889, when his agency ceased. Accounts not having
been settled between him and plaintiff, on 19th March 1891 the
plaintiff sned to recover the sum of money due on the taking of an
accotnt, and also to recover with damages two pieces of land said to
have been conveyed benami to the defendant as his agent, without
obtaining the leave of the Court under Civil Procedure Code, section
44. The District Munsif, in whose Court the suit was instituted,
made an order on the 17th June, in which, after quoting section 44,
he said that the suit was liable to be dismissed, on the ground of
nisjoinder of causes of action, but that he would give the plaintiff
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# Appeal against order No. 78 of 1894,
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an opportunity to amend the plaint and file separate suits in respect
of these different causes of action and allowed 7 days for that pur-
pose. Noamendment was made, afid on the 25th June the District
Munsif made an order dismissing the suit which was confirmed on
appeal on 24th October 1892. The plaint in the present suit was
presented on 5th April 1893.

The District Munsif held ‘that the claim was res judicate by
reason of the previous order which he said was passed under section
158 of Civil Proeedure Code; he also held that the suit was barred
by limitation, the plaintiff not being, in his view, entitled to the
deduction under Limitation. Act, gection 14, of the time occupied
by the previous proceedings and he accordingly dismissed the sait.
On appeal the District Judge held that there was no bar by res
Jjudicata and also that the suit was not barred by limitation, as
to which he quoted Narasimma v. Mutiayan(l). He accordingly
reversed the decree and remanded the suit for trial on the merits,

The defendants preferred this appeal.

Bhashyam dyyongar for appellants.

Hrishnasami dyyar for yespondent.

This appeal coming on for disposal before Besr and Susra-
MANTA AvvaRr, JJ., on 3rd May 1895, they made .the following
order of reference to Full.Bench.

OrpER OF REFERENCE T0 FuLL BEncr.— We defer our deeision
in this case pending decision of the Full Bench of the guestion
“ whether misjoinder of causes of action is a cause for which time
“ghould be deducted under section 14 of the Limitation Act.” -

The case came on for hearing before the Full Bengh on 2nd

October 1896.

Bhashyam dyyangar for appellant.

There is a confliet of decisions upon the question referred.
The decision appealed against is inconsistent with the‘judgment
in Tirtha Sami v. Seshagiri Pai(2) where it was held that mis.
joinder is not a cause of like nature within the meaning of
Limitation Act, section 14, dissenting from the case followed in
Narasimma v. Muttayan(3). That case follows Deo Prosad Sing v.
Pertab Kairee(4) which is approved in Mullick Kefait Hossein v. 8heo
Pershad Singh(5) and dissented from Jema v. Ahmad 4 Khan(6).

(1) LL.R., 13 Mad., 451, (2) LL.R., 17 Mad, 299, (3) LL.R, 18 Mad,, 45L.
(4) LL.R., 10 Calo,, 86,  {5) LL.R., 23 Calc, 821, _(6) LL.R., 13 AlL,, 207,
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The leading cases in Bombaysare Bai Jamna v. Bai Ickha(l) and
Hrishnaji Lakskman v. Vithal Ravji Banjs(?). The expression
cause of a like nature cannot dn the right construction be held to
include those which are due to the action of the suitor. Thisis
deducible from the cases last cited, See also Chunder Hadhub v.
Bissessure Debea(3), Rajendro Kishore Singh v. Bulaky Mahton(4)
and Nobin Chunder Kurr v. Rojomoge Dossee(5).

Krishnasnmi Ag/g/a% for respondent.

Most of the cases quoted in favour of the appellant ave really
cases of defective jurisdiction. The texm jurisdiction being used
generally and not restricted to the pecuniary or territorial limits of
jurisdiction. In section 14 the expression, “ cause of like nature ™
must include formal defects which render the Court incompetent
t0 entertain the suit, Moreover the subsequent suit must be, in
effect, the same suit as the first and the other cases quoted for
the appellant proceed on this ground. See also Mokun Chunder
Roondoo v. Azeem Gazece Chowkeedar(6), Dhan Swngh v. Basant
Singh (1) and Subbarau Nayudu v. Yagana Panéulu(8).

The Court (Corrins, C.J., BEEPHARD, SuBrRAMANIA AYYAR and
Davizs, JJ.) delivered judgment as follows :—

Jupeyeni—TIn the case which gave rise to this reference, it
appears that the former suit was dismissed, because, without leave
of the Court, claims in respect of movable and immovable property
had been united in one plaint in violation®of the provisions of
section 44 of the Civil Procedure Code. The veal guestion fo be
"decided is whether the reason for the failure of that suit was of
such a character as to entitle the plaintiff in the present suit to take
advantage of section 14 of the Limitation Act. It was argued on
behalf of the plaintiff that any misjoinder of causes of action ren-
dering the Court unable to entertain the suit, should be deemed to
be “a cause of a like nature” with defect of jurisdiction within
the meaning of section 14. The argument,’indeed, was pushed to
this length, that any plaintiff, whose plaint had been rejected
under section 53 or 54 of the Civil Procedure Code, might, pro-
vided that othex conditions were fulfilled, claim to have the time

expended on the abortive proceeding déducted in the computation -

(1) LLR, 10 Bom., 604.  (2) LLR., 12 Bom, 625. (3) 6 W.R., 184,
(4) LL.R., 7 Oale., 367. (6) LL.R., 11 Calo,, 264,  (6) 12 W.R., 45.
(7) LL.R,, 8 ALL, 519, Ka7. (8) L.L.R., 19 Mad., 90, 95.
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of the period applicable to his new suit.  If it had been intended
to embrace such a large class of cases within the scope of section
14, one would have expected eorrgspondingly general words to be
used. The phrase ¢ defect of jurisdiction or other cause of a like
nature "’ seems quite inadequate to denote the miscellaneous cases
of defect mentioned in‘sections 53 and 54. For the purpose of
the present case, however, it is unnecessary to deal with the argu-
ment of the plaintifi’s vakil.

The case was not ome in which mere misj' oinder of causes
of action had proved fatal to the first sult. It was rather the
absence of the leave required by section 44 of the Civil Proces
dure Code which rendered the Court unable to entertain it. Such
a defect as absence of*leave was held in a recent case decided in
this Court to bring the case within the provisions of section 14, and
we think that case was rightly decided. Subbarau Nayudu v.
Yugang Pantufu(l).

Following that case, we hold that the question, whether such
misjoinder as there was in the present instance was a cause for
. which time should be deducted under section 14 of the Limitation
. Act, must be answered in the affirmative.

‘T'his appeal coming on this day for final hearing, the Court
- (Suramania Avvar and Bpopay, JJ.) dismissed the appeal.

APPELLATE CIVIL.
Before Mr. Justice Subramaniz Ayyar and Mr. Justick Davies.

PAYYATH NANU MENON (Pramtirr’s REPRESENTATIVE),
APPELLANT,

.

THIRUTHIPALLT RAMAN MENON anp oruegs
(Derexpanes), REsPoNDENTS. ¥

Malabar Law—Adoption by fhe Barnaven of ¢ Marumakkatayam tarwad—Want of

consent by the rest of the tarwad—Civil Progedure Gode & 865,~Legal representative. |

4 terwad in' Malsbar subject to Marumakkatayam Law was reduced in
number to two persons, viz, the karnavan and his yonnger brother the plaintiff.

(1) LL.R., 19 Mad, 90, # Appeal No. 38 of 1895,
8
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