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Consequently the order under which the sale in the present
case took place was i)ﬁ.ssed with jurisdiction and, if the sale be
impeachable, it can be impugned only in a ait instituted within
one year from the date mentioried in Axticle 12 of the Limitation
Act. This action, haviﬁg been brought long after expiry of that
period, was clearly barved. It is therefore wnnecessary to con-
sider the other questions urged. .

The appeal fails and must be dismissed with costs.

Bewsox, J.—I1 am clearly of opinion that the appellant cannot
succeed without setting aside the revenue sale, and this can ouly
be done by suit brought, within ene year.

No such suit having been brought, the sale stands good.

I agree that the appeal fails and mnst be dismissed with oosts.

APPELLATE CIVIL.

Before Mr. Justice Subrahmania. dyyar and Mr. Justice Davies.

MUTHU VIJIA RAGHUNATHA RAMACHANDPRA VACHA
MAHALL THURAIL {'SDN AND LEGAT REPRESENTATIVE
oF THE DECEASED Derexnaxt No. 3), ApPRLuANT,
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VENKATACHALLAM CHETTI sxp ornmrs (PLAINTIFF AND
Derrypaxts Nos. 1, 2 avp 4 ro 10), RuspoNpeNTS, ¥
‘ ' ' -
Tansfer of Property det—dcet IV of 1882, s, 86---Suit by sub-mortgagee—
Decree for sale. ’

A sub-mortgagee is entitled to a decree for the sale of the oviginal morbe
gagor’s imterest in cases and in circumstances whick wonld have entitled the
oviginal mortgagee on the date of the sub-mortgage to claim such relief.
ArprAL against the decree of P. Narayanasami Ayyar, Subordi-
nate Judge of Madura (East), in original suit No. 14 of 1893,

' The plaintift was the trustee of a temple, and he sued to
enforce his mortgage right on certain property which originally.
belonged to defendants Nos. 2 and 3 jointly. On the Oth of
Avngust 1886, those defentdants, respectively, borrowed Rs. 3,00(} and
Rs. 4,825 from defendant No. 1 on the security of the land undera
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Merse Visra vegistered mortgage deed. On the followmg day defendant No. 1
Mg::fl;&m on the security ‘of this mortgage hotrowed Rs. 7,300 from one

f"%‘}“’”i" Avichi Chetti under a registered mortgage deed. On 23rd Nov.
ACH

Mamant  ember 1889, Aviehi Chetti assigned to the plaintiff his rights
TR nder the mortgage of 10th Avgust 1886 for Rs. 10,898-4-8.

2,
‘ ‘Zf;ﬁ;i; The Subordinate Judge passed a decree ag follows —
Cuerm. «Tt is ordered that the first defendant do pay plaintiff Rs.

% 9 372-10~0 within six months from this day together with subse-
“ quent interest at six por cemt. per annum, and in default the
“ interest of the third defendant in items 1 to 7 be sold for Rs.
“ 8929440 with subsequent inderest®at six per cent. per annum
“ on Re. 4,825 from date of plaint up to date of payment; as the
“ plaintiff is entitled to recover only the sum paid hy him for the
“ agsignment with interest from date of payment to date of decree
“ and the incidental expenses of sale (Nilakanta v. Kirishnasami(1)
“and Ramachundra v. Venhatarama(2)), the said sum represents
“ third defendant’s proportionate share of the debt which he shonld
“ pay under exhibit A, item No. 4, will be sold subject to eighth
“ defendant’s mortgage right in ¢ chey therein as admitted by
“ plaintiff, and items Nos. 1, 5,6 and 7 will be sold subject to
“fivat defendént’s mortgage right therein as stated in the plaint.
“ The parties are ordered to bear their own costs.”
The representative of defendant No. 3 preferred this appeal.
Krishnasami Ayyar for appellant.
Blashyam Ayyangar and Rangaranenyjachariar for respondents
Nos. 11 and 12.
Rangackardar for respondent No. 3.
 BuBrammania Avvar, J.—The late third defendant, father of
the appellant, on the 9th August 1886, executed to the first defend-
ant & simple mortgage on the security of the third defendant’s
moiety. of eight villages attached to the Zamindari of Elayathakudi
in Madura. The first defendant on the 10th idem sub-mort-
gaged his mortgage interest to ome Avichi Chetti. This man
agsigned his xights to the plaintiff who instftuted this suit upon the
sub-mortgage transferred to him.
In the court below the Subordinate J udge took an acconnt of
the amount due by the third defendant to the first and by the latter -
to the plaintiff, and among other reliefs, granted the usual order

.

(1} LL.R., 18 Mad, 225, (2) LU.R., 13 Mad., 516,
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for the sale of the ¢hird defendant’s interest in the property oxigin- Mvrae Vi

ally mortgaged, it payment of the &fmount, due hy him, be not
made within the time fixed. -

The first guestion for decision is whether a sub-mortgagee is
entitled to an ordex for sale of the original mortgagor's m’celeu‘c if
other civenmstances justifying such a decree exist.

In contending that the sub-mortgagee was not o entitled the
vakil for the appellant wrged ‘that there is,no warrant whatever
in the Transfer of Property Act, for au order’ like the oue in
question being passed. This argument seems to be guite opposed
to the express provisions of section 86 of the Aet, since the words
“where the plaintiff claims hy derived title,” which are to he
found therein distinctlr cover such a case as this. It was said,
however, that the clanse just quoted refers only to an assignee or
other person in whom the whole of the interest of the mortgagee
has become vested, but not to a sub-mortgagee who has only a
qyualified right therein, But I am at a loss to understand how it
can possibly be denied that a sub-mortgagee does claim by title
derived from the original mortgagee and it is scarcely necessary
to point out that * dexivative mortgage” is a ferm ued in text
books and in decided cases as synonymous with “ sub-morxtgage.”
I am, therefore, wmable to sec any adeqnate ground for putting
the restricted comstruction suggested on behalf of the appellant
and to exclude, from the operation of the section referred to, the
sase of a sub-mortgagec, which the words, in question, natnmllv
wmd grammatically comprehend.

If we turn to the English law, we fiud there also, from sectiofi
L2 of chapter 47 of “* Seton on decrees ¥ and Hobart w. dbbof(1)
cited for the respondents, that the point haslong heen settled
in favour of the sub-mortgagee.

Nor is the above view unsupported by principle. Itis true that
in the case of a simple mortgage, the mortgagor's ownership,in the
property mortgaged is not, even in form, transférred to the mort«
tagec. Nevertheless it is impossible to doubt that the mortgagee,
so far as the recovery’of the debt owing to him is concerned, is
breated in law, as an assignee of the mortgagor. This becomes
mee ovident in the case of a sccond mortgage. Referring to
i, an American anthor of h1gh repute writes : “Thus a second

~1y 2 Pearve Williaws, 642.
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“ mortgage is as to the sccond mortgagee, but an assignment of
“ the mortgagor’s interest . = . . As an assignce of the mort-
“ gagor the secord mortgagee may insist upon all the rights of a
“ mortgagor against the first mortgagee, such as that of calling
“him to account, redceming from him and the like” (Washburn
on Real Property, 5th edition, vol. 1T, pp. 116 and 117). This
way of looking at the matter is not pecnliar to any particular
system of law, but scems well established in jurisprudence, as
troatises on the Givil law show. Tn Salkowski’s work on Roman
Private Law, it is poigted ont that a pa'rt_v who holds a hypothe-
cation acts, in sclling the hypotheea, as “ the representative of the
« pawnor or ownet, although by virtug of his own right and in his
“own intevest.” (Whitfield's Translation ab page 491.) Farther,
it is a recognised rule nnder that Jaw, that when what is hypothe-
cated is a claim, the hypotheeatec may alienate it or enforce it in
action instituted in his own name (Mackeldey’s Roman Law,
Special Part, Book I, section 436, paragraph 2.

There is another argument in favour of the view that a sub-
mortgagee has the right in dispute. The original mortgagor and
the sub-mortgagee, as the holders of different interests in one and
the same specific property, stand to one another in a relation
that gives rise fo certain rights and duties énfer sr. Tt is admitted
that a mortgagor whose right to vedeem originally existed as
against the mortgagee alone, becomes hy virtue of the sub-mort-
gage, entitled to excrcise that right as against the sub-mortgagee
also, who consequently must be made a party to redemption pro-
ceedings. Now, as the sub-mortgagec may be redeemed by the
original moytgagor, it ought to he held that the former may fore-
close the latter, where that rvelief can be claimed or, where such
relief cannot be granted, he may obtain an order for sale and
thereby pub an end to the other party’s right to redecm, For it
is onlyﬁ just and reasonable that, whilst the law, on the one hand,
recognises a right in the original mortgagor to redeem tho sub-
mortgage, it should give the latter, as against the former, the
generally correlative right (Daniel’s Chancery Practice, 6th edition

at page 1412) to foreclose or sell.

T confess I am mot improssed with the suggestion, made on
behalf of the appellant, that to allow a gub-mortgagee to suo the
original mortgagor, as was done here, would he productive of
general inconvenience to litigants in the position of the present
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partics. On thescontrary I think that to permit sach a conrse to
be adopted would prevent multiplidity of stits and the possihility
of conflicting decisions being pronounced in retpect of the same
matter; since, at all events, the accounts, hetween the original
mortgagor and the original mortgagee on the cue hand and the
latter and the sub-mortgagee on the other, would he taken once
for all and the respective claims of the three parties adjusted and
seftled at the same time.  (Seé Narayan Vittal Maval v. Ganoji(1).)

The Allahabad cases of Alate Din Kasodhan v. Hasin Husain(2)
and Ganya Prasad v. Chunni Lal(3) velied on on hehalf of the
appellant, cannot he followed here, inasmuch ag they proceed upon
the sapposition that the term © property’™ as used in chapter IV
of Act IV of 1882, means an actual physical object; aund does not
include mere rights relating to physical objects—a view which, so
far as I am awarc, has hitherto not been accepted as correct in
this court and in which I am myself unable to agrec. As to
Padgaya v. Baji(4), it is difficult to believe that the learned Judges
who decided it, held that there was no sort of legal relation
between the original mortgagor and the sub-mortgagee. The
actual decision there is itself supportable on the clear ground that
the representative of the deceased original mortgagee, as a per-
son interested in the redemption there sought for, was a necessary
party to the litigation which'could not, therctore, proceed. further
owing to the omission, on the part of the original mortgagor,
to bring on to the record, the legal representative of the original
mortgagee who had been made a defendant when the suit was
filed. The statement made in the comrse of the judgment of
Pansows, 4., that there was no privity between the original mort-
gagor and the sub-mortgagee, if intended to lay down that abso-
lutely mone of any kind subsisted between those parties, would be
totally inconsistent with the unquestionable fact, alrcady referred
to, viz,, the existence of that relation hetween then, from which
springs the original mortgagor’s right to redeem from the sub-
mortgagee also. )

I am, therefore, of ‘opinion that the appellant’s contention,
under consideration, is wmsound and that a suh-mortgagee can
ask for a sale of the original mortgagor’s interest in cases and in

it st s ks s e e Gt S o S e e

(1) LI.R., 15 Bom., 692, (2) LL.R., 13 AllL, 432,
(8) LI.R, 18 All, 113, (4) LL.R. 20 Bom., 549,
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Mvrny Visna cireumstances which would have entitled the original mortgagee,
x A&’\flﬁm_ on the date of the sab-mortgage, to elaim such relief.

CHANDRA The second and the only remaining quéstion for decision is,
L\i;\xﬁﬁ‘ whether the dischavge, set up on behalf of the third defendant, is
TH,S_RM true. T agree with the Lower Counrt that the evidence, called in
Vexkati- gnonort of the plea, is wnsatisfactory and wnveliable.  Nor do I see
ot any reason for disercditing the statement of the first defendant
that mo portion of the, debt due to him was lignidated by the
collections made by him from the tenants of two out of the eight
mortgaged villages, tnder the power of attorney, exhibit I1, dated
Oth August 1886, and that when the said power was revoked, a
few months afterwards by exhihit I, *he accounted to the third
defendant’s father-in-law, with that deferslant’s knowledge, for
the comparatively small amount that had been collected by him
under the power. The decree of the Lower Cowrt is in my view
right. I would confirm it and dismiss the appeal with costs. The

appellant will also pay the costs of the second defendant who was
unnecessarily brought in.

Davrzs, J ~1 coneur.

APPELLATE CIVIL.

Before Ur. Justice Shephard and Mr, Justice Davies.

1896. BARVATHI AMMAL (TpsINTivr), APPELLANT,
November
3, B, 24.

A

SAMINATIHA GURUKAL axp orners (DErexnayt),
Respowprnrs,*

T

Limitation det—Ast XV of 1877, seled. IT, art. 118—8uit for possessivn by Hindu
widew a3 heiress—~Defendant in possession under an alicged adoplion—

Limlitation,
A Hindu died in 1834, loaviug the plaiutilt, his widow, and certain landed and
~ other propertics. The defendanh oluimed, fo the knowledga of the plainiiff in
1885, to have been adopted by the deceased, and from that date he liad claimed as
an adopted son to he entitled to the esiate of whieh the plaintiff never cnjoyed

* Appoal No, 88 of 1895,



