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therefore, falls -finder proyiso 3 to section 13 of Act I  of 1889, 
■which, lays do-wn that a Yillage ifuusif cannot entcitaiii a suit 
for rent of land, unless sach rent $s due upon a vrntteii contract 
signed by the defendant. In civil rcyision petition No. 48 of 1894, 
Best, J., held the proviso to bs inapplicable to a claim for house- 
rent. But we are unable to agree with the learned Judge, as we 
see nothing in the language of the proviso or in the reason for the 
enactment thereof to mate us suppose that the term ‘ land  ̂ is used 
in a restricted sense excluding land built upon from the operation 
of the proviso. In  the absence of any grcrund for putting such a 
limited construction on the term in question, it should,, 'vre think, 
be understood in its ordinary sense, which of course includes land 
not covered by buildifigs as well as that so covered. It follows 
that the Village Munaif had no jurisdiction to entertain the suit, 
and the conclusion of the District Munsif is right.
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APPELLATE CIVIL,
Before Sir Arthur J. M. Collins, Kt., Chief Justice  ̂ and

Mr. Jusiice Benson.

PATTABHIRAMATYA NAiDU and othees (Defeitdaots Hos. 1, 
2 , 6, 20 , 22, 23, 24, 27, 31, and S3), Appbllakts,

V.

EAMAYTA NAIDU and akotheb (Plaintii'I's), B esjondekts.*

iimiiation Act S F  of 1877, salied. 11,arts. 01, 99,120— Decree for rent agamst tmanls 
joinily— 'Execution against one defendant—jSm7; hy Mm for contrihtMion,

Tho holder of a zamindari -yniage oTaiained a decree ioiufcly against sixtj" 
eight persons, including the present plaintiff and defendants, for Ss. 4,100 heing 
tent accrued due on lands in the village and in execution io  brought to sale 
propei'ty of the plaintiff and on 28th October 1889 he I’ccoiTed, oTit of tlio sale- 
proceeds, Es, 2,650. The share payable Tby the plaintiff was Bs. 183-10-10 only, 
and he instituted the present suit against the defendants on 28th Octobcr 1893 
to reeoTor the amounts Ti'hiclithey were liable to contnbute :

Held, that Limitation i^ t , sched. II, 'art, 99, did not govelii the ease and 
that whether article 61 or article 130 was applicable, the suit was not barred 
by limitation.

Second appeai. against the decree of J. P. Mddian, District Jtidge 
of Gan jam, in appeal suit No. 48 of 1894, confirming the decree of

Second. Appeal If0, <31 of 1893.
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0. Bapayya Pantulu, District Munsif of Sompei;, in original suit 
No. 625 of 1892.^

This was a suit to recovê c by way of contribution Rupees 
1,288-13-4 from tbe defendants 1-35 according to th e  sh a res  

specified in the list presented with 'the plaint.
The plaintj presented on 28th October 1892, set out that, on 

24th September 1879, that the late Jayanti Kamesen Pantulu 
rented the village of -Nandigam from Gujapaty Radhika Patta 
Mahaderi, Zamindarni of Tekkali, for three years, faalia 1288 to 
1290, and transferred' the same to one Attada Kurmi Naidu for 
Bs. 7,000 ; that the latter brought a suit in the Gan jam District 
Court in original suit No. 2 of "1883 against sixty-eight persons 
including the plaintiffs for Es. 4,100, renf due for fasli 1289, and 
obtained a joint decree against all of them; that in execution of 
this decree, the said Kurmi Naidu put the plaintiffs’ lands to sale 
and received Es. 2,650 on 28th October 1889 from the sale- 
proceeds of the lands; that out of this sum the plaiutiffs’  share of 
rent, according to the Veelu Jabita (list of rents) of the Tillage, 
comes to Es. 183-10-10, and the defendants and other persons not 
in this suit were bound to contribute to the plaintiffs the remain­
ing sum of Rs. 2,466-5-2, out of which the defendants ought to 
pay the suit amount.

Both the Lower Courts found that the amounts claimed from 
each defendant were dae, and gave a decree for the plaintiff as 
prayed overruling the’ plea of limitation.

Defendants I, 2, 6, 20, 22, 23, 24, 27, 31 and 33 appealed.
Bhashyam Ayyangar for appellants.
Sadagopachariar for respondents.
J u d g m e n t .—The only plea urged before us is that the suit is 

barred under articles 61 and 99, schedule 2 of the India,n Limit­
ation Act, on the ground that the suit was not brought until 
more "than three years had elapsed from the realization of the 
money from plaintiffs by sale of their property by the Court.

We think that the words of article 99 show that it cannot 
apply to a case like this where not the whole, but on ly  a part, of 
the money due under a joint decree was realized from plaintiffs.

We think, too, that it may bo doubted whether article 61 is 
ipplieable to the present case where there was no payment by 
plaintiffs, but where their property was seized and sold by the 
Oonrt and the proceeds paid by the Court to the deoree-holder. If,
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ho-weTer, tliat article does apply, tliea we are disposed to adopt tlie Pattabhi 
view of tlie learaed Jaidgos in Fucl'orwldecn Ilaliomed Ah%a% v.
Mohima Ghunder Choicdhcnj^i) aui to liokl that time begins to 
ran feoin fhe date oftlie payment to the decree "holder, not from 
the date of the realization of the money by the Court. If article 
61 does not apply, then the case falls under the general article 
No. 120, and the plaintiffs hav/5 six years witMn which to bring 
their suit. In any view, therefore, the suit fs in time.

We confirm the decree of the Lower Appellate Court and 
dismiss this second appeal with eoats-

APPELLATE CIVIL.

Before Sir Arthur J. M. Collinŝ  K t, Chief Justice, and 
Mr. Justice Benson.

KANAKAMMAL ajto others (Defbî dants), Appellajnts,

R A N G -A O H A -R IA E  ajstd abtothbr (P lain tiffs), Rispo]5rDBWTs.*

Civil Procedure Code, s, 1562—Remand— Preliminary point.

Where a District Munsif, witlioiit entering into the merits of a case, dismissed 
a suit oil the ground that the plaintiffs had no cause of action, and on appeal the 
Appellate Court reversed his decrce and remanded the case;

Held, that the suit had been disposed of upon a preliminary point within the 
meaning' of section 563, Civil Procedure Code, and that the remand was right.

Appeal against the order of P. ISTarayanasami Ayyar, Subordinate 
Judge at Negapatam, in appeal suit No. 18 of ̂  1895, reversing 
the decree of N. Sambasiva Ayyar, District Munsif of Trivadi, in 
original suit No. 38 of 1894

The facts of the case were as follows:—
“ Suit to declare that the alienation made by first defendant to 

“ second defendant and the alienations by second defendant to the 
“ other defendants Nos. *3 to 5 of the plaint lands are not vaM 

as against plaintiffs who are entitled to succeed to them on first 
“  defendant’s death.

“ The property in dispute belonged to one AUundn Kidshna- 
machariar. He left a daughter named Eanaiammal. Her
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(1) 4 Galo,, 529. against order Ko. l74io£ 1895i 
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