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GANGAPERSHAD SAHU (Plaintiff) «. MAHARANI BIBI (Dmpeudant.)

[On appeal from the High Court at Fort William in Bengal.]
A et X L  o f  1858, s. 18—Power o f  guardian o f  minor to mortgage minor’s 

property— Bate o f  interest,

A guardian to whom a certificate had been granted under Act XL o f 1858, 
(relating to minors) having obtained, under s. 18, aa order o f a Court 
authorising the raising of money by mortgage o f tho minor’ s immoveableB, 
mortgaged accordingly. In tlie order so obtained, the rate of interest at 
which the money was to bo raised was not specified. On a question whether, 
there being no proof o f the neoessity or expediency o f agreeing to pay 
interest at a rate so high as eighteen per cent, the agreement to pay at this 
rate was rightly set aside by the High Court, which decreed interest at 
twelve per cent., held, that tho proper construction of tha order, and the one 
most favorable to the londer regarding the rate o f  interest was, that tha 
guardian was authorized to borrow only at a reasonable rate o f interest; and 
that consequently the deoree o f the High Oourt wag light.

A p p e a l  from a dccree (20th January 1882) of the High Oourt, 
reversing a decree (21st April 1880) of the Subordinate Judge 
o f Tirhoot.

The question raised by this appeal related to the effect o f s. 18 
o f Act XL o f 1858 (an Act for making better provision for 
the care of the persons and property of minors in the 
presidency of Fort William in Bengal). Section 18 "Shacts that 
every person to whom a certificate shall have been granted 
under the provisions , of this Act may exercise the same powers 
in the management of the estate as might have been exercised 
by the proprietor if not a minor, and may collect and pay all 
just claims, debts, and liabilities due to or by the estate of the 
minor; but no such person shall have, power to sell or mortgage 
any immoveable property, or to grant a lease thereof for any 
period exceeding fivp years, without an order of the Oivil Court 
previously obtained,

During the respondent’s minority, Farbutti Koer, the mother 
o f the minor’s deceased husband, having obtained a certificate

*  Presen I L ord FmoEHALD, Sib B. Peacock,' Sib R. P. Colheb, Sib 
Couoh, and Sib A. IioBnotrsB.

P. a *  
18S4 

JOoeember 11,



330 THE INDIAN LAW  REPORTS. [VOL. XI,

1884

GANGAPEB-
b h a d  S a h u  

v.
3IAFTAIU.NI

Bibi.

authorising her to represent the minor under s. 7 of the above 
Act, actcd as her guardian, and aa such obtained, under s, 18 
of the above Act, an order of tho Judge of Tirhoot, authorising 
her to raise Rs. 8,000 by mortgage of tho minor’s property. 
Parbutti accordingly mortgaged, on the 25th March 1869, mouzah 
Sahu, part of the minor’s estate, for Rs. 8,000. Part only of this, 
sum having been repaid, and tho minor having now attained 
full age, the present suit was brought against her by the mort­
gagee to rccovcr tho balance Rs. 6,703 principal, together with 
Rs. 4,570 interest, at the rato of ono rupee eight annas per cent 
per mensem.

The plaintiffs claim having booa docrccd in the Court of first 
instance, with interest from the dato o f the institution of the 
suit down to realization of the decree, the High Oourt 
(Mitter and Maclean, JJ.) on appeal reversed so much of 
this decision as related to tho question as to the respondent’s' 
liability to pay the stipulated rato of interest. Mitter, J., 
said: "The next question is, whether she is bound to pay 
interest at the rate o f 18 per cent, as stipulated in the 
b o n d a n d  then added: “ Having regard to the facts proved” 
in this caso, it seems to us that tho appellant ought not to bo1 
hold liable to pay interest at tho rate of 18 per cont. por annum, 
and that tho stipulation to pay interest at a higher rate1 
should not bo enforced. The debts which havo been paid bore 
interest at tlio rato of 1% per cont. per annum. Consequently 
it cannot be said that tlie agreement to pay interest at a higher1 
rate was in any way bonoficial to the appellant’s interests.' 
There is nothing in the evidence which would warrant tho finding 
that the transaction was ono which a prudent owner would 
enter into to benefit the estate. Nor is it shown that there 
was any such pressure on the estate which would justify a 
manager in raising money at 18 por cent, interest,'on the hypothec 
Nation of immoveable proporfcy. It was rocited in the petition o f 
the guardian praying for permission to raise a loan of Rs. 8,000 
on the mortgage of mouzah Sahu, that some property of the 
minor had been attached and advertised to be sold in execution1' 
of a decree; but.of this fact no evidence has been given in this 
case. Before tho plaintiff can recovcr interest a± the rate of



18 per cent., he is bound to prove some circumstance which ig84 
rendered it necessary to raise a loan immediately at such a high qAW{jApeii. ̂  
rate of interest. It has been urged before ua that,' as the loan s h a d  S a h u  

was sanctioned by the District Judge under s. IS of Act XL of Mattaiu n i 

1858, the transaction must be considered to be binding upon the. BlB1’*
appellant. Giving to this argument its utmost stretch, it caar 
only render the mortgage valid; but there is no sanction by the 
Judge for tho agreement to pay interest at the rate of 18 .per 
cent, per annum. On the whole we arc of opinion that the 
plaintiff should recover interest at the rate of 12 per cent, per 
annum.” >
. The account having been made up in pursuance of this direc­
tion, it was founc? that the appellant’s claim had been satisfied 
before the date of suit, and, therefore, by a decree of the High 
Oourt, the appellant’s suit was dismissed with costs.

On this appeal,—

Mr. J. F, Leith, Q.G., and Mr. G. W. Amthoon, appeared for 
the appellant.

Mr. ff, Cowell for tho respondent.
, For the appellant it was argued that the High Court ought to 
have decreed that tho interest was payable at the rate specified 
in the mortgage deed, vis.,, eighteen per cent, per annum. There 
was no evidence showing that this was not for the benefit of the 
piinor at th0 time,' when it was necessary to raise the motey. The 
objection that tho rate of interest was excessive had not been taken 
in the defence made hi the Court of first instance. Reference 
was made to part of the judgment in Orde v. Skimmer (1).

Mr. H. Gowell, for the respondent, was not called upon.
Their Lordships’ judgment was delivered by
S ir  A . H obhouse .—'The, question in this case turns upon the 

amount recoverable on a mortgage bond which bears date the 
25th March 1869. The bond was given by Parbuttx Koer) 
who is the grandmother and guardian of the respondent 
Mq.Wa.Tii Bibi. The effect of the bond is that security is given 
on a certain mouzah belonging to the Maharani Bibi for the

(1) I. L, R., 8 All., 91 (107) ; L. B., 7 L A ., 196.
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1684 sura of Rs. 8,000, to be repayable in about a year’s time with
Gangapeb-" interest at the rate of 18 por cent, per annum. The plaintiff 
shadesaho hgg vecexved payment of an amount equal to the principal due 
Maharani upon the bond with simple interest at 12 por cent, per annum, 

and he had received that amount of payment before he com­
menced the suit in which this appeal is presented. If therefore 
12 per cent, is all that he is entitled to, the suit must altogether 
fail. I f 18 per cent, is what he is entitled to, then there is still
a sum due, and he ought to get a decree for that sum.

The Judge of Tirhoot, who heard the case originally, was of 
opinion that, according to the contract, the plaintiff was entitled 
to 18 per cent, until the actual time of payment; but, in exer­
cise of the power vested in the Oourt, ho (Tut down the rate of 
interest to 3 por cent.' from the date of the suit to tho date of 
decree, and after decree ho gave no interest at all. He therefore 
evidently thought that the transaction waa an exorbitant one, 
and that, where the Oourt had discretion, it should lower the 
rate of interest. TJp to the date o f suit he had no discretion, 
and he construed tho bond as has been stated.

The defendant in tho suit appealed to the High Oourt, 
and that Oourt was of opinion that the plaintiff was entitled to 
interest only at the rato of 12 per cent., and inasmuch as, 
calculating at that rate, he had been wholly paid off, the suit 
was necessarily dismissed.

The sole question now is as to tho additional 6 per cent, 
claimed by the plaintiff.

It has been stated that tho bond was executed by the 
grandmother as guardian of tho defendant, who was a minoi at 
tho time. The 18th section o f Act XL o f 1858 says that “ no 
" such person shall have power to sell or mortgage any immove- 
“ able property without an order o f the Oivil Oourt previously 
“ obtained.” The guardian obtained an order o f the Oourt on 
the 5th of February 1869, on a petition in which she stated’, 
tho necessity of taking a loan o f Rs. 8,000 /o r tho purpose of 
paying some pressing debts, which wore then carrying interest 
at 12 per cent. The order runs in these terms: “ That the 
“ petitioner bo permitted to take a loan of Rs. 8,000 by mort- 
, ’ gage of mouzah Sahu, porguunah Ahalwara." That ordor says
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nothing whatever about interest on the Es. 8,000. It would issi 
certainly seem desirable that a Court which has thrown upon "ganqapeb- 
it the responsibility of authorising loans to be raised upon the sha;d 
security of infants’ estates should, where possible, specify the rate M a i i a b a n i  

of interest or tho maximum rate of interest at which the loan ElBI‘ 
should be raised, especially in India, where the rate of interest 
bears so very large a proportion to the principal advanced. There 
may sometimes be difficulties in doing so. There may have been a 
difficulty m this case for aught we know. At all events the 
Judge did not do it. Supposing the Judge does not do it, that 
cannot give to the guardian the power of raising the authorised 
loan at any rate of interest that the guardian thinks fit. It hag 
been said the guardian might think fit to raise a loan at the rate 
of 100 per cent. I f  that were brought to the notice of the Judge, 
he would probably institute a very rigorous inquiry before 
authorising such a loan, On an ' order of this kind, which 
authorises the raising of a principal sum, but, says nothing about 
the interest, their Lordships think that the proper construction, 
or at all events the most favourable construction to the lender, 
is that it authorises a loan at a reasonable rate of, interest 
. With respect to the judgment of the High Court theii1 Lord­
ships agree with Mr. Justice Bomesh Chunder Mitter in his 
construction of the bond. It was made a question how far 
the bond, on the face of it, provided for the payment of interest— 
whether up to the date fixed for the payment of the principal, or 
up to the date of actual repayment ? They agree with .Mr, Justice 
Mitter in thinking that it provided for payment of interest up to 
the date of actual repayment.
■ Mr. Justice Mitter then goes on to say: “ The plaintiff must 
“ show that the transaction was beneficial to the interests o f the 

minor and then he examines the whole transaction, and, 
finds that the raising of Ea. 8,000 at a reasonable rate of interest 
was beneficial to the interests of the minor, but that the raising 
at the rate of 18>per cent, was not beneficial. There Lordships 

that when an order of the Court has been made authorising' 
the guardian of an infant to raise a loan on the security of the 
infant's estate, the lender of the money is entitled to trust to 
that -order, and that_ he is not. bound to inquire as. to the.
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1884 expediency or necessity of the loan for the benefit of the infant’s 
Gangafkb- estate. I f any fraud or underhand dealing ia brought home 
bhad sahu him that would bo a diffcront m atter; but, apart from any 
Maiiatuki chargo of that kind, thoir Lordships think he is entitled to rest 

'Bibi‘ upon the order, Thorefore, as regards the principal of this 
loan, it is sufficient for the plaintiff to say : "  I  have got the 
order of tho Court.” But when ho comes to the rate of interest 
he has nob got tho order of the C ourt; and if he chooses to lend 
his money without an order that binds the infant’s estate, then 
it is for him to show that the mattor was one of necessity, or 
of clear expediency for tho benefit of tho infant's estate. In 
this case their Lordships fail to find any evidence showing any 
such necessity or expediency. They agree with the view taken 
by Mr. Justice Mitter that tllore is no caso made on behalf of 
the lender to show that such a loan was for the benefit of the 
infant’s estate. The result is, that the Court has recourse to the 
ordinary rate of interest ruling in that part of the country upon 
loans on good security, and finding that rate to be 12 per cent, 
it says that 12 per cent, is the reasonable rato to charge in tha 
present instance.

Another objoction has been raised, which has nothing to do 
with tho merits of the case, namely, that this point was not 
raised upon, the pleadings. It certainly does not appear to 
have b§gn raised on tho written statement. It was put at the 
bar that the point was waived, but there ia no trace of waiver j 
on the contrary, tho defendant seems to have been desirous 
to raise every point that occurred to her advisers to 
defeat the claim of tho plaintiff. It does not appear that 
there was any formal preliminary settlement o f ' issues, but 
in the judgment it is stated what the points for consideration 
are; and Mr. Leith very fairly said that ho would take those- 
points as tho issues in the suit. The second of those issues is i 
“ Whether Pavbutti ICoer really executed tho bond in suit.” Tha  ̂
puts intoissuo the execution of the bond; but then it goes on; 
“ And whether the defendant is bound to pay off the debt.” -Tha$ 
puts in issuo the validity of the bond, not only on account o f non* 
execution by Parbutti, but its validity generally as against thQ 
defendant, and therefore suggosts the question whether th$
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defendant was bound by the acts of Paibutti Koer ? ' When'we is si 
come to the appeal the sixth ground of appeal is somewhat more qanqaper- 
specific than that. The sixth ground is this: “ That your peti- SHADoSAHir 
" tioner is in no way bound by the acts or statements of Parbutti Maharani

“ Koer unless it is proved that those acts were done under neces- ®1BI*
“ sity and for the benefit of the estate.” No doubt that does 
not distinguish between tha principal of the bond, which was 
covered by the order, ,and the interest, which was not covered 
by the order, but it shows that the defendant was disputing 
all disputable acts of Parbutti, On that ground of appeal Mr.
Justice Mitter addresses himself to the question of necessity, 
and dccides in favour of the defendant. Now it would be a 
lamentable thing i? an appeal in whioh thoir Lordships are clear­
ly of opinion that the High Court weve right on the merits of 
the case were to be determined the other way on the ground that 
there was some imperfection in the pleadings. It would be lamen­
table in any case, and especially in India,, where we know the 
pleadings are prepared with a considerable amount of looseness.
If it could be suggested on the part of the appellant that practi­
cal injustice had been done him by the want of particularity in 
the pleadings, and by their not having drawn a proper distinc­
tion between the principal due on the bond and the interest, 
however much their Lordships might lament it, they might be 
compelled to allow the appeal. But no such suggestion can be 
ipade. Thoir Lordships entirely disbelieve that more complete 
justice could be done in this case than has been done already.
' 'There is another consideration. I f  this were really a point 
sprung upon the appellant by the judgment of Mr, Justice 
Mitter for the first time, it would have been good groimd to apply( 
to the Court for a review,, But no such application was made j 
and their Lordships would be very loth to disturb the decree 
of the High Court upon a technical point of this kind, where 
the whole matter might have been set right if the. High Court 
had been, applied, to. Even if the appellant were to succeed on 
this point, what could thi^.Ooinmittee do? It could'only advise 
Her Majesty to send back the, case to-be tried upon the question, 
whether it was necessary or reasonable to raise - this loan at the 
rate of 18 per' cent. ■ The High Court could have done that on
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1884' review, and if they thought thoir decreo really did injustice, no 
g a n g a p k i i - "  doubt they would have done so. Their Lordships do not feel 
shad Saot justified in disturbing the judgment of the High Oourt under 
Mahabani such circumstances.

Bibi’ The result is, that this appeal must be dismissed with costs, and 
their Lordships will humbly advise Her Majesty to that effect.

Appeal dismissed
Solicitor for the appellant: Mr. T. L. Wilson.
Solicitors for the respondent: Messrs. Barrow <St Rogers.

RANI BHAGOTI (Defendant) v. RANI OH AN DAN (Plaintiff.) 

p 0 ,  [On appeal from the Oourt of the Judicial Commissioner of
1885 the Central Provinces.]

Ji’abmm'ij 7. Arbitration— Defence o f  submission to arbitration and award upon the matter
in suit before suit brought.

An award upon a question referred to arbitrators, on whoso part no mis­
conduct or mistake appears, concludes tho parties wlio havo submitted to 
the referonco from afterwards coutoeting' iu a suit the quostion so referred 
and disposed of by the award.

Two widows of a decoasod Hindu referred gonorally to arbitrators the 
question ,o£ their rights, respectively, in tho estate o f their deceasod husband, 
including the matter whothor thero was, or was not, any cause disentitling 
tho widow, who afterwards brought this suit for hor share in tlie estate 
against tke other who had obtained possession of tho wliolo.

Tho arbitrators declared her to bo disentitled to succeed to any portion 
of tho estate, and awarded her maintonanco only.

Held, that, in tho absence of mistnko, or misconduct, on tho part of the 
arbitrators, the awurd was binding on the parties,

■Ap p e a l  from a decree (22nd November 1880) of tho Judicial 
Commissioner of the Central Provinces, revorsing a decree (8th: 
May 1880) of tho Additional Commissioner, Jabbalpur and 
Nerbudda Divisions, and remanding on appeal to him for hearing 
on the merits.

The principal question in the suit out of which this appeal 
arose related to the title of one of two widows of Rao Dhiraj; 
Singh, taluqdar of Bilehra in the Narsinghpur district, who died-,

*  Present; L obd Blaokbobn, Sib B. Peaoook, Sin R, Collier, Sir R. 
Cough, and Sin A. Hounooss.


