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APPELLATE CIVIL.

Before My, Justice Pigot and Mr. Justice Beverley,

SARODA CHURN CHUCKERBUTTY AxD ormERS (DErENDANTS) o,
MAHOMED ISUF MEAH (PraiNTiry.)*

Evecution of decres whioh is barred by limitation, Sule under—Sals certificata,
Dffact of — Aot X1V of 1882, ss. 244, 316 Subsisting decvee,”” Meaning
of-—Cosls.

The words *subsisting decroe” in ihe proviso to s, 816 of the Code of
Civil Procedure refor {o & decree which is nnrevorsod and in full force, and
not to a decree the execution of which is not berred by limitation,

Where a decreo under which a salo takes place remains unreversed, and
the sale under it has been confirmed, o solo certificate will opernte as o
volid . transfer of the proporty sold, notwithstanding that the sule hag
actuelly teken place et & time when execution of tho deciee is barred by
limitation.

THIS was & suit brought to set aside a sdle held in execution
of an ex-partec docree for arrears of rent due in respect of an
undertenure, obtained by the defondants against the plaintiff
This decree was not appealed from; at the execution sale the
defendanty themselves became the purchasers of the 'under-
tenure at the price of one rupee, and the sale was duly
confirmed and & certificate granted to the purchasers, Thas
‘plaintiff in the présent suit olleged that no notice of the sale
had besu.given as directed by s. 58 of Bengal Act, VIII of 1869,
and that he had no knowledge of any of the oxecution proceed-
ings, oand furthor stated that execution of the defendents’ decree
‘had been taken out at a time when execution of the decree was
‘barred by limitation.

The defendants denied these statements, and contended thad
10 suit would lie to set asidé the sale,

The Munsiff found that the sale had not been published in
accordance with 8. 59 of Bengal Act VIII of 1869, and that the
mole notification had been fraudulently conccaled from the plain~
4iff, adding “ that it furthex appeared that after the docree had
© @ Appeal from Appellate Docree No, 1474 of 1883, against the decree oi!
-Baboo Juggutdurlubh Mozoomdar, Bubordinate Judge of Farridpore, - duted
the 19th of March 1888, reversing ihe decree of Moulvi Molabat Ah
Munsiff of Gealundo, dated the 12th of September 1881,
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«heen barred by limitation, the mehal in defoult was sought to  1ag;
“be sold by auction, and was sold accordingly. Consequently, By vey—
« gecording to 8. 816 of the Code ‘of Civil Procedurs when the 01?31?1¢

“ decree was not in for.ée at the time of the sale, the said sale ggﬁrm'l
« could not transfer the right of the plaintiff to the defendants.” o
el y  MAmOoMED
and he therefore gave the plaintiff a decree. I80F MEAH:
The defendants appealed to the Subordinate Judge, who held
that under 8. 244 of tho Code no scparate suit would lie to set
aside the sale; but dismissed the appeal on the ground that the
decrce was not “subsisting” at the time of the sale, and that,
therefore, tho sale certificate under s. 316 of the Code did not-
operate to pass the title in the property to the purchaser.
The defendants appealed to the High Court.

. Baboo Jswar Chandra Chakrubarti for the appellants contended
that the words “subsisting decree” in the proviso to s, 816 of the
Code of Civil Proccdure meant merely a deeree which had been:
unreversed—Mahomed Hossein v. Kokil Sinyh (1) ; and that the
Judge having found the suit could not Lie cxred in granting the
plaintiff a decree.

Baboo Kalikissen Sen for the respondent,

Judgment of the Court (Prcor and BEVIRLEY, JJ) was as
follows +—

This appeal arises out of a suit to set aside the gale of &
eertain jote in execution of a decree, on the ground that the sale
had been brought about fraudulently without proper notification,
and at s time when the execution of the decree was barred by
limitation. .On the parb of the defendants it was contended,
amongst other things, that no separate suit would lie to set aside
the sale. The Court of first instance found that the sale notifi-
ostion had been fraudulently suppressed, and held that a separate;
suit would lie to set it aside; and the Munsiff further held that
inasmuch as execution of the decree was barred at the time
of the “sale, the sale certificate, under the proviso tos. 316 of
the Code of Civil Plocedure, could not operate ta create a valid
transfor of the property sold. He, therefore, gave the plaintiff

a decree.
@) I, LB, 7 Oalo, 01,
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The Subordinate Judge, on the other hand, rolying on the.
case of Chowdlry Waled Ali v. Mussamut Jumaee (1), and
on the case of Viraraghave Ayyangar v. Venkatacharyar (2),
held that no separate suit would lic; but he dismissed the
appeal on the ground that the decree was not subsisting at the time
of the sale, and that thercfore the sale certificate under s, 816 did
not operate to pass the titlo to the purchaser.

It is contended hero that this decision is wrong in law; that
the words “ subsisting decree” in 8. 316 mean o decreo unreversed
and in full force, and not a docree, the oxecution of which is not
harred by limitation ; and furthor that, when the Subordinate
Judge found that a separato suit would not lig, he was wrong to
grant the plaintiff a decree.

We think that these contentions must provail.

The cascs of Mahomed Hossein v. Kolkil Simgh (3), and Mun-
gul Pershad Dichit v. Grija Koamt Lahiry (4), arc authority
for holding that the gale certificate operated as a valid transfer,
notwithstanding that the sale actually took place at a time when
execution was barred by limitation, The decree under which
the sale took place was a good decree, and is in force up to the
present time ; and the sale which took placo under it has been
eonfirmed, and must be held to be a valid sale.

Then the question arisos whother this separate suit would lie
to sot asjdle the sale on the ground of fraud; and on this point
wo agree with the decision in Viraraghava Ayyangar
v. Venkatacharyar (2) ; we think the quostion raised is certainly
one relating to the exccution of the decree, and that it is between
the parties to the suit in which the decres was passed.

Wo think, thorcforo, that the decrco of the lower Appellate
Court must be reverscd, and the plaintif’s suit be dismissed.
But having rogard to the circumstances of. the case and the
conduect of the defendants, we shall follow the course taken in the
Madras case cited, and in a somewhat similar case of Paranjpe v
Kamads (5), and shall direct that cach partyedo bear his own
costs throughout.
_ ' Appeal allaied.
(1) Buth. P. C, 680. (3 I.L.R,7 Calo, 01,

(2) L L R,5 Mod, 217 (4) I L. R, 8 Clc, 5l
“(5) I L.R.,G Dom, 148,



